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CANYON COUNTY CLERK
C. DOCKINS, DepUTY

Scott L. Campbell, ISB No. 2251
Bradley J Williams, ISB No. 4019
Andrew J. Waldera, ISB No. 6608
Dylan B. Lawrence, ISB No. 7136
Matthew J. McGee, ISB No. 7979
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101 S. Capitol Blvd., 10th Floor
Post Office Box 829
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Telephone (208) 345-2000
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Pioneer Irrigation District hereby submits this Reply to City of Caldwell's Second
Amended Counterclaim and Demand for Jury Trial pursuant to Idaho Rules of Civil
Procedure 7(a) and 12(a).
GENERAL DENIAL
Pioneer Irrigation District (hereinafter "Pioneer") denies each allegation of the
Second Amended Counterclaim and Demand for Jury Trial ("Counterclaim") that is not
specifically admitted herein. Additionally, because the allegations contain numerous assertions
of the meaning of numerous statutes by the City of Caldwell (hereinafter the "City"), constituting
conclusions of law over which this Court has authority, Pioneer denies all such allegations
generally unless specifically admitted.
RESPONSE TO GENERAL ALLEGATIONS
1.

Pioneer admits the allegations in Paragraph 49.

2.

Pioneer admits the allegations contained in the first sentence of Paragraph

50, but denies the remainder of the allegations in Paragraph 50.
3.

Pioneer admits the allegations in Paragraph 51.

4.

Pioneer denies the allegations in Paragraph 52, because any authorities

provided by the provisions cited therein are available to the City only when the City's actions are
"not in conflict with [the City's] charter or with the general laws" and when they are "not
inconsistent with the laws of the state ofIdaho." IDAHO CONST. art. XII, § 2; IDAHO
CODE § 50-302(1). Furthermore, Pioneer denies the provisions cited in Paragraph 52 provide
the City with authority to interfere with Pioneer's facilities, easements, and rights-of-way
without authorization from Pioneer.
5.

Pioneer responds to the City's allegations of specific authorities in

Paragraphs 53(a)-(e) as follows:
REPLY TO CITY OF CALDWELL'S SECOND
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(a)

Pioneer denies the allegations in Paragraph 53(a), because any

authorities provided by Section 50-331 are available only "to the extent necessary to preserve the
watercourse." IDAHO CODE § 50-331. Furthennore, Pioneer denies Section 50-331 provides the
City with authority to interfere with Pioneer's facilities, easements, and rights-of-way without
authorization from Pioneer.
(b)

Pioneer admits Section 50-332 contains the language quoted in

Paragraph 53(b), but denies that Section 50-332 provides the City with authority to interfere with
Pioneer's facilities, easements, and rights-of-way without authorization from Pioneer.
(c)

Pioneer denies Section 50-332 contains the language quoted in

Paragraph 53(c). Any authority provided by Section 50-333 is available only "when necessary to
protect the safety oflife and property of the city." IDAHO CODE § 50-333. Furthennore, Pioneer
denies Section 50-333 provides the City with authority to interfere with Pioneer's facilities,
easements, and rights-of-way without authorization from Pioneer.
(d)

Pioneer admits only that Section 50-312 provides the City with

authority to "levy and collect a special tax" for the enumerated purposes, and therefore denies the
allegations in Paragraph 53(d). IDAHO CODE § 50-312. Furthennore, Pioneer denies
Section 50-312 provides the City with authority to interfere with Pioneer's facilities, easements,
and rights-of-way without authorization from Pioneer.
(e)

The allegation in Paragraph 53(e) is an overbroad generalization of

the authorities provided by the three cited statutes, and Pioneer therefore denies the allegations in
Paragraph 53(e). Pioneer denies that any of the three statutes provide the City with authority to
"operate ... irrigation ... systems." Furthennore, Pioneer denies the provisions cited in
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Paragraph 53(e) provide the City with authority to interfere with Pioneer's facilities, easements,
and rights-of-way without authorization from Pioneer.
6.

In response to the allegation in Paragraph 54, Pioneer admits the City is

subject to the Local Land Use Planning Act ("LLUP A") as a general matter, but denies LLUP A
provides the City with authority to interfere with Pioneer's facilities, easements, and rights-ofway without authorization from Pioneer.
7.

In response to the allegation in Paragraph 55, Pioneer admits the City has

general authority to adopt standards for storm drainage systems, but denies the provision cited in
Paragraph 55 provides the City with authority to interfere with Pioneer's facilities, easements,
and rights-of-way without authorization from Pioneer.
8.

In response to the allegations in Paragraph 56, Pioneer denies the same.

9.

Pioneer admits the first sentence in Paragraph 57. With respect to the

second sentence in Paragraph 57, Pioneer admits Section 100.1 ofthe Manual contains the
quoted language, but is without sufficient knowledge to admit or deny the truth of that provision
or that such provision specifically describes the Manual. With respect to the third sentence in
Paragraph 57, Pioneer admits Section 100.1 contains language similar to the quoted language,
but is without sufficient knowledge to admit or deny whether such language reflects the findings
and conclusions of the Caldwell City Council, or whether such findings and conclusions are
legally or factually valid.
10.

In response to the allegation in Paragraph 58, Pioneer admits the City has

authority to enact the Manual as a general matter, but denies that all of the Manual's provisions
comply with state law. Furthermore, Pioneer denies the City has authority to implement the
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Manual so as to interfere with Pioneer's facilities, easements, and rights-of-way without
authorization from Pioneer.
11.

Pioneer denies the allegations in Paragraph 59. Pioneer does admit that it

owns numerous agricultural drains and irrigation facilities within and near the corporate city
limits of Caldwell.
12.

In response to the allegations in the first sentence of Paragraph 60, Pioneer

admits that its interests in some agricultural drains and irrigation facilities derive from
prescriptive easements, but denies that its interests in "all" such agricultural drains and irrigation
facilities derive from prescriptive easements and denies that its interests are limited to rights
associated with prescriptive easements. In response to the allegations in the second sentence of
Paragraph 60, Pioneer admits that the nature of Pioneer's real property interest in many of its
facilities is an easement or a right-of-way.
13.

Pioneer denies the allegations in Paragraph 61.

14.

Pioneer denies the allegations in Paragraph 62.

15.

Pioneer denies the allegations in Paragraph 63.

16.

Pioneer denies the allegations in Paragraph 64.

17.

Pioneer denies the allegations in Paragraph 65.

18.

Pioneer denies the allegations in Paragraph 66.

RESPONSE TO CLAIM FOR DECLARATORY JUDGMENT
19.

Pioneer reasserts its responses to Paragraphs 49 through 66.

20.

Pioneer admits only that Paragraph 68 describes some of the general

issues raised by the City in its counterclaim. Pioneer denies the remaining allegations of
Paragraph 68.
21.

Pioneer denies the allegations of Paragraph 69(a)-(h).
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22.

Pioneer admits the allegations in Paragraph 70, but denies that this dispute

is limited to "actual, existing facts."
23.

Pioneer denies the allegations in Paragraph 71.

24.

Pioneer denies the allegations in Paragraph 72.
RESPONSE TO RESERVATION OF CLAIMS

25.

Pioneer lacks sufficient knowledge to admit or deny the allegations in

Paragraph 73 and therefore denies the same.
RESPONSE TO CLAIM FOR ATTORNEY'S FEES
26.

Pioneer denies the City is entitled to attorney's fees and costs as alleged in

Paragraph 74.
RESPONSE TO DEMAND FOR JURY TRIAL
27.

In response to Paragraph 75, Pioneer denies there are any claims or issues

triable by a jury in the City's counterclaim, and affirmatively asserts the Court has granted
Pioneer's Motion in Opposition to Demand for Jury Trial.
DEFENSES
28.

The City's counterclaim fails to state a claim upon which relief can be

29.

Pioneer's alleged conduct was authorized or required by Idaho Code

granted.

Section 42-1209 and related statutes and case law.
30.

The Statute of Frauds is or may be applicable to bar, in whole or in part,

the City's counterclaim.
31.

The relief sought by the City's counterclaim would constitute an

impermissible taking.
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32.

The City is barred from bringing the action set forth in its counterclaim

because the ordinance which incorporates the Manual is violative of state law.
33.

The City is barred from bringing the action set forth in its counterclaim

because the City's relevant actions violate state law.
34.

The relief sought by the City's counterclaim is inconsistent with and

violative of state law, and therefore, the counterclaim cannot be maintained.
35.

The City's counterclaim is or may be barred, in whole or in part, by the

doctrine of laches.
36.

The City's counterclaim is or may be barred, in whole or in part, by the

doctrine of ''unclean hands."
37.

Discovery has only recently been initiated, the results of which may

disclose the existence of facts supporting additional affinnative defenses. Pioneer hereby
reserves the right to seek leave of this Court to amend its Answer as it deems appropriate.
38.

Pioneer, by pleading a "defense" above, does not admit that said defense is

an "affinnative defense" within the meaning of applicable law, and Pioneer does not thereby
assume a burden of proof for production not otherwise imposed upon it as a matter of law.

CLAIM FOR COSTS AND ATTORNEY FEES IN DEFENSE
Pioneer has been required to retain counsel to defend this counterclaim and is,
therefore, entitled to recover reasonable costs and attorney's fees as provided by law and the
Idaho Rules of Civil Procedure, including, but not limited to, Idaho Code Sections 10-1210,
12-117,12-120, 12-121, and 42-1209, and Idaho Rule of Civil Procedure 54.

PRAYER FOR RELIEF
WHEREFORE, Pioneer prays that the Court:
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1.

Dismiss the City's counterclaim, with prejudice, without granting any

relief requested therein against Pioneer;
2.

Award Pioneer reasonable costs and attorney's fees;

3.

Deny City'S demand for jury trial; and

4.

Grant such further relief as the Court deems just and equitable under the

circumstances.
DATED this

~ay of June, 2009.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~~~~~~___________

Dylan B. wrence - Of the Firm
Attorneys for Pioneer Irrigation District
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this JJ!!day of June, 2009, I caused a true and
correct copy of the foregoing REPLY TO CITY OF CALDWELL'S SECOND AMENDED
COUNTERCLAIM AND DEMAND FOR JURY TRIAL to be served by the method indicated below,
and addressed to the following:
Mark Hilty

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
Facsimile

HAMILTON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65
Nampa,ID 83653-0065
Fax: 467-3058

(f>

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
c:-P Facsimile

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART

LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869
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F

IA'~M.
JUL 1 0 2009

Scott L. Campbell, ISB No. 2251
Bradley J Williams, ISB No. 4019
Andrew J. Waldera, ISB No. 6608
Dylan B. Lawrence, ISB No. 7136

CANYON COUNTY CLERK
C. DOCKINS. DI:PUTY .

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701-0829
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.0059
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
MOTION FOR PARTIAL SUMMARY
JUDGMENT

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterclaimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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Pioneer Irrigation District, through undersigned counsel of record, hereby files
this Motion for Partial Summary Judgment pursuant to Idaho Rule of Civil Procedure 56. In
short, Pioneer respectfully requests that this Court issue an order confinning the following
holdings with respect to the interpretation of Idaho Code Section 42-1209:
1.

Pursuant to Idaho Code Section 42-1209, any party seeking to construct

any encroachment in a Pioneer easement or right-of-way must first obtain written authorization
from Pioneer to do so prior to construction, even if the encroaching party subjectively believes
the encroachment will not cause unreasonable or material interference;
2.

The City is subject to Idaho Code Section 42-1209 and therefore must

seek written authorization from Pioneer prior to constructing an encroachment in a Pioneer
easement or right-of-way;
3.

Subject to judicial review, and as between Pioneer and an encroaching

party, the detennination of whether an existing or proposed encroachment unreasonably or
materially interferes with the use and enjoyment of Pioneer's irrigation easements and rights-ofway under Idaho Code Section 42-1209 rests with Pioneer;
4.

Pioneer may prohibit and remove encroachments that it detennines

unreasonably or materially interfere with the use and enjoyment of its irrigation easements and
rights-of-way under Section 42-1209;
5.

Pioneer may prohibit and remove encroachments that unreasonably or

materially interfere with the use and enjoyment of its irrigation easements and rights-of-way
under Section 42-1209, even if the encroachment complies with local ordinances such as the
City's Stonnwater Manual; and
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6.

If the City approves the construction of an encroachment into a Pioneer

facility, then it is an "entity causing or pennitting such encroachments" under Section 42-1209.
These six requested holdings are specifically relevant to, and will advance the
resolution of, the following claims and defenses asserted by the parties:
•

The request for judicial declaration in Paragraph 43(b, d, f, g) of Count I
of Pioneer's Complaint;

•

The relief requested in Paragraphs 1-4 of the Prayer for Relief in Pioneer's
Complaint;

•

The defenses asserted in the First, Second, Sixteenth, and Nineteenth
Defenses 1 in the City's Answer & Counterclaim;

•

The request for judicial declaration in Paragraph 69(a-d, h) ofthe City's
Answer & Counterclaim;

•

The relief requested in Paragraph 2(a-d, h) of the Prayer for Relief in the
City's Answer & Counterclaim;

•

The defenses asserted in Paragraphs 33, 36-38 of Pioneer's reply to the
City's Answer & Counterclaim.

This motion is supported by a legal memorandum in support and affidavits of
Dylan B. Lawrence, Jennifer Stevens, Ph.D., and Alan Newbill, filed concurrently herewith.
Pioneer respectfully requests a hearing on this motion.

1 To clarify, this is a reference to the defense in Paragraph 45 of the City's Answer &
Counterclaim, which is labeled as the "Nineteenth Defense," even though it is in reality the
eighteenth defense asserted, because the City did not assert a defense specifically labeled as the
"Eighteenth Defense."
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DATED this iOltaay of July, 2009.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~~~~~~~~~~____

Scott L. Campbell- Of t Firm
Attorneys for Pioneer Irrigation District
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I HEREBY CERTIFY that on this
day of July, 2009, I caused a true and
correct copy of the foregoing MOTION FOR PARTIAL SUMMARY JUDGMENT to be served by the
method indicated below, and addressed to the following:
Mark Hilty

( ) U.S. Mail, Postage Prepaid

HAMILTON MICHAELSON & HILTY LLP

(f:) Hand Delivered

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

( ) Overnight Mail
( ) Facsimile

J. Fredrick Mack
Erik F. Stidham

( ) U.S. Mail, Postage Prepaid
f:() Hand Delivered
( ) Overnight Mail
( ) Facsimile

HOLLAND & HART LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

S'rott L. Campbell
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Scott L. Campbell, ISB No. 2251
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Dylan B. Lawrence, ISB No. 7136

CANYON COUNTY CLERK
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FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701-0829
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.0059
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District
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Pioneer Irrigation District ("Pioneer"), by and through undersigned counsel of
record, hereby files this Memorandum in Support of Motion for Partial Summary Judgment
pursuant to Idaho Rule of Civil Procedure 56. This brief is supported by affidavits of Dylan B.
Lawrence ("Lawrence Aff."), Jennifer Stevens, Ph.D. ("Stevens Af£"), and Alan Newbill
("Newbill Aff."), filed concurrently herewith.

I.
INTRODUCTION
This action arises from a dispute between Pioneer and the City of Caldwell
("City") as to whether the City has the legal right and authority to discharge municipal
stormwater, either directly or indirectly (by granting permission to third party developers and the
like) into its canals, ditches and drains ("the facilities") owned, operated and/or maintained by
Pioneer. Although there may exist some factually disputed issues that will ultimately require
resolution by this Court at trial, the fundamental dispute between the parties and the gravamen of
the action, may and should be resolved by this Court, as a matter oflaw, based upon its
interpretation of those statutes that govern encroachments into Pioneer's facilities.
As discussed more fully below, Pioneer will demonstrate that under the plain and
unambiguous language ofIdaho Code Section 42-1209, no person or entity (which includes the
City), "shall cause or permit any encroachment ... without the written permission of the
irrigation district." Pioneer will demonstrate that the written permission requirement is a
mandatory, not precatory, requirement that must be adhered to even if the individual and/or entity
subjectively believes or contends that the proposed encroachment would not materially or
unreasonably interfere with Pioneer's use and enjoyment of its facilities. Moreover, since the
Legislature has expressly conferred all legal responsibility for operation, care, and maintenance
of the facilities on Pioneer, Pioneer has the sole discretion to determine, in the first instance, if a
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proposed encroachment will unreasonably or materially interfere with Pioneer's use and enjoy of
its easements andlor rights-of-way in the facilities.
II.
STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings, depositions, admissions,
and affidavits on file show there are no genuine issues of material fact and that the moving party
is entitled to judgment as a matter oflaw. See, e.g., City o/Idaho Falls v. Home Indem. Co., 126
Idaho 604,606,888 P.2d 383, 385 (1995); see also United States v. Pioneer Irrigation Dist., 144
Idaho 106, 109, 157 P.3d 600,603 (2007).
In addition, summary judgment is appropriate to dismiss a claim when a party
fails to submit evidence to establish an essential element of their claim. Ambrose ex. reI.

Ambrose v. Buhl Joint Sch. Dist. No. 412, 126 Idaho 581, 584, 887 P.2d 1088, 1091 (Ct. App.
1994); Nelson ex. reI. Nelson v. City o/Rupert, 128 Idaho 199,202,911 P.2d 1111, 1114 (1996).
Facts in dispute cease to be material facts when a claimant fails to establish a prima facie case; in
such a situation, there can be no genuine issue of material fact, since a complete failure of proof
concerning an essential element of the nonmoving party's case necessarily renders all other facts
immaterial. Garzee v. Barkley, 121 Idaho 771, 774,828 P.2d 334, 337 (Ct. App. 1992); Ambrose

ex. reI. Ambrose, supra.
Typically, the nonmoving party is entitled to the benefit of all inferences which
might reasonably be drawn from the evidence. G&M Farms v. Funk Irrigation Co., 119 Idaho
514,517,808 P.2d 851,854 (1991); Kline v. Clinton, 103 Idaho 116, 120,645 P.2d 350, 354
(1982). However, the nonmoving party may not rest on mere allegations or denials of that
party's pleadings to avoid summary judgment. Theriault v. A.H Robbins Co., 108 Idaho 303,
306-07,698 P.2d 365,368-69 (1985). The nonmoving party's case must not rest on mere
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speculation, because a "scintilla of evidence" is not enough to create a genuine issue of material
fact. G&M Farms, supra; Kline, supra.
In addition, distinct rules apply to cases such as this one that are to be tried

without a jury. In such circumstances:
When an action is to be tried without a jury, however, the court is
not compelled to draw inferences in favor of the party opposing the
motion; rather, the court is "free to arrive at the most probable
inferences to be drawn from uncontroverted evidentiary facts."
[Citations omitted].
Land o 'Lakes, Inc. v. Bray, 138 Idaho 817, 819, 69 P.3d 1078, 1080 (Ct. App. 2003).

III.

PROCEDURAL AND FACTUAL BACKGROUND
Pioneer's Motion for Partial Summary Judgment does not require the
determination of facts, because it seeks judicial confirmations regarding the interpretation of
Idaho Code Section 42-1209. However, Pioneer offers the following background regarding
Pioneer and its facilities in order to provide a historical context of how the District has reached
this point in time, and why it must protect its facilities from unreasonable encroachments. I

A.

The Phyllis And Caldwell Canals
While Pioneer Irrigation District formally organized in 1901, its two main canals,

the Phyllis and Caldwell Canals, delivered Boise River water for irrigation as early as 1886.
Robert Strahom, the manager of the Idaho & Oregon Land Improvement Company, constructed
the Caldwell Canal (also known as the Strahom Canal), which had reportedly reclaimed
over 10,000 acres of desert by 1889. As of August 1886, the Phyllis Canal had been partly

This factual background is based upon the Newbill Affidavit and the Initial Report of
Jennifer Stevens, Ph.D., attached as Exhibit B to the Stevens Affidavit.
1
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constructed by the Oregon-based Phyllis Canal Company, but was subsequently sold to the Idaho
Mining and Irrigation Company.
In March 1890, the Idaho Mining and Irrigation Company contracted with W.C.
Bradbury to complete the original plan of the Phyllis Canal system-a canal stretching from a
heading on the Boise River all the way to the Snake River, and irrigating approximately 40,000
acres of land.
In February 1894, W.C. Bradbury purchased both the Phyllis and New York
Canals at a Sherriffs sale for $184,000. Almost immediately, subcontractors filed claims against
Bradbury for unpaid construction debts. Crippled by the debt claims, Bradbury looked to sell
both canal systems.

B.

The Creation Of The Pioneer Irrigation District
Repeated failings of the Phyllis Canal system motivated local citizens to organize

under the newly-enacted Idaho Irrigation District Law of 1899. In the fall of 1899, they proposed
the creation of two alternative irrigation districts. In January 1900, the Canyon County
Commissioners approved the larger proposal, Pioneer Irrigation District, an ambitious
undertaking to irrigate over 32,000 acres of land in and around Caldwell.
Upon approval by the Commissioners, and after meeting with the State
Reclamation Engineer, the newly elected Board of Directors hired well-known and respected
irrigation engineer A.J. Wiley to survey and report upon the potential of the newly-formed
district.
Pioneer's initial General Plan and associated proceedings were invalidated due to
an assessable acreage-based calculation error. Pioneer's organizers set about correcting the error
and received the requisite judicial confirmation of its organizational proceedings in
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December 1901. After receiving its judicial confirmation, Pioneer successfully purchased both
the Phyllis and Caldwell Canal systems in early 1902.
Through 1904, Pioneer had enlarged and extended both the Phyllis and Caldwell
Canals, constructed the new Caldwell Canal high line extension (known as the Caldwell Highline
Canal), and maintained the old, original Caldwell Canal as a large, secondary distribution lateral.
The old section of the original Caldwell Canal that was replaced by the new high line extension
was also maintained in order to recapture and redistribute local irrigation return flows.

c.

Federal Reclamation And The Boise Project
During 1903 and 1904, the federal Reclamation Service searched for promising

water storage/reservoir sites in the Boise River Basin. Congress authorized the Boise Project
(originally called the "Payette-Boise" Project) in 1905, and allocated $1.3 million in federal
funds to get the project moving.
Initially, Pioneer welcomed federal reclamation efforts, especially the creation of
storage opportunities designed to supplement the low natural river flows. However, irrigation
improvements within Pioneer's boundaries, and within neighboring Nampa & Meridian
Irrigation District, created an unexpected problem-the inundation and waterlogging oflowlying lands from surface irrigation return flows and subsurface seepage water. Large-scale flood
irrigation raised the shallow groundwater table, particularly at the lower end of the Boise River
Valley. Consequently, large tracts of Pioneer lands were swamped and rendered useless for
meaningful cultivation.
Pioneer and the federal Reclamation Service were concerned by this down
gradient water seepage problem. Irrigation on the federal Boise Project lands was a large
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component of the problem, thereby raising various legal liability concerns. Ironically, some
Pioneer lands were waterlogged but others were short of water.
By way of a special board resolution in 1910, Pioneer formally commenced an
effort to address these problems. Pioneer felt a partnership with the Reclamation Service would
prove most effective, but it grew disenchanted with the bureaucratic process. Consequently, on
its own in September 1911, Pioneer commissioned a drainage study by former Boise Project lead
engineer Edward Hedden. By November 1911, Hedden created a general drainage plan for the
lands bordering Mason Creek, Indian Creek, and the Dixie Slough. The Pioneer Board
unanimously approved the plan, despite its estimated $313,000 price tag, and set a bond election
for February of 1912. Unfortunately, the bond election failed.
Though Pioneer preferred to attend to its needs privately, the Reclamation Service
also understood the need for drainage, and preferred that a Boise Project-wide system be
designed, particularly since it needed to construct some of its proposed drains through Pioneer
lands.
In 1913, Pioneer contracted with the Reclamation Service to construct $350,000
worth of drainage infrastructure improvements. The contract also provided Pioneer with water
storage rights in the newly constructed Arrowrock Reservoir (completed in 1915).
By June of 1915, all work under the contract had been completed for
only $193,000. Twenty-three federal drains were constructed within Pioneer Irrigation District.

D.

Pioneer's Additional Drainage And Supplemental Source Needs
By the late 1920s, Pioneer recognized its need for additional drainage

infrastructure and supplemental sources of water. Despite the federal drains, Pioneer lands were
again swamping, causing crop failures. In 1927, Pioneer began drilling a system of drainage

MEMORANDUM IN SUPPORT OF MOTION
FOR PARTIAL SUMMARY JUDGMENT - 6

Client:1216276.13

420

wells which relieved groundwater seepage and pumped water into Pioneer delivery facilities for
use elsewhere within the District.
In December of 1930, Pioneer requested Reclamation's aid in its drainage well
and drain improvement plans. Despite the Bureau's lack of immediate support, Pioneer
drilled 124 test wells on its own in order to study the shallow water table and soils underlying the
district. Pioneer also hired Robert Ednie in September 1933 to design a district-wide drainage
plan to supplement the federal drains. The Ednie Report recommended construction of five new
drains (the "A" through "E" Drains), and the construction of 16 additional drainage wells. The
A-E drains were designed to drain into the federal drains.
In July 1935, the Public Works Administration notified Pioneer that it would fund
the district's joint supplemental drainage/water development plan through a $45,000 grant, and
the purchase of $55,000 worth of Pioneer-issued bonds. In November 1935, Pioneer's
landowners voted 258 to 121 to accept the Public Works Administration's financing offer and to
issue the requisite $55,000 in bonds. Construction of the supplemental drainage system began
in 1936 and was completed in 1937.

E.

Modern Times And Urban Pressures
Irrigation and drainage within Pioneer Irrigation District involves a complex

network of integrated facilities. Pioneer's facilities were designed to serve three interrelated
purposes: (1) supply irrigation water from the Boise River to sagebrush desert lying to the south;
(2) drain low-lying lands inundated by surface irrigation return flows and subsurface seepage
water; and (3) capture the water drained from waterlogged lands for redistribution and use on
water short portions of the district.
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This intricate system was designed and constructed before paved roadways and
sprawling residential and commercial subdivisions. Modem development trends now threaten
the integrity and functionality of this system. Urban development threatens this system in three
ways: (1) system alterations to accommodate development of undeveloped ground;
(2) encroachment of urban infrastructure; and (3) discharges of municipal stormwater flows from
impervious surfaces resulting from urban development. None of these urbanization pressures
were contemplated or considered in the design, operation, and function of Pioneer's network of
irrigation facilities. The urban pressures simply did not exist when Pioneer's facilities were
designed and constructed.

F.

Pioneer's Duties And Responsibilities With Regard To The Facilities It Owns
And/Or Operates
Generally speaking, the duties and responsibilities of the Board are to oversee the

operation of all "facilities" within the district. Those facilities include canals, ditches, and drains.
Pioneer has a duty to ensure the maintenance and integrity of all of the facilities within the
district.
Pioneer is responsible for the delivery of water through its facilities to enable all
patrons within the district to use irrigation water. Pioneer is obligated to ensure the maintenance,
good order, and repair of all Pioneer facilities within the district, including those facilities owned
by the Bureau of Reclamation. (Newbill Aff. ,,3-4.)
If Pioneer fails to properly maintain its facilities, Pioneer can be held liable to
people who suffer personal injury or property damage as a result. Pioneer has in the past
received claims on several occasions for damage that resulted from flooding or "overtopping"
because the facilities could not contain the flow of water within them. Pioneer has a legal
obligation to ensure the facilities do not possess more water than they can easily contain.
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Pioneer was created for the benefit of all of its patrons, and it tries to treat all of
them in a fair, reasonable, and equitable manner. All of Pioneer's patrons have the right to
receive their proportionate share of water based on the fees they pay. Conversely, patrons within
Pioneer may have a right to use facilities for drainage, but the drainage functions are limited to
surface irrigation return flows, subsurface seepage water, or runoff from agricultural stormwater
from property adjacent to the facilities.
Pioneer's irrigation delivery and drainage facilities were constructed in the
late 1800s and early 1900s for the purpose of conveying irrigation water, irrigation runoff,
irrigation subsurface seepage water, and precipitation sheetflow from adjacent agricultural lands.
They were not constructed for the purpose of accepting runoff from impervious surfaces on
adjacent and non-adjacent properties, collected and conveyed in a series of pipes prior to
discharge. (Newbill Aff.

G.

~~

5-7.)

Pioneer's Concerns Regarding The Discharge Of Municipal Stormwater Into
Its Facilities
Pioneer does not allow introduction or discharge of municipal stormwater into its

facilities for any of its patrons, regardless of whether they are rural or city residents. Pioneer
does not accept the discharge of municipal stormwater into its facilities for several reasons.
First, Pioneer has concerns about the quantity of water that may be generated by
municipal stormwater. Specifically, Pioneer is concerned about the risk for increased flooding
that may result. In addition, Pioneer is also concerned about water left in the facilities during the
non-irrigation season, that hampers its abilities to maintain and repair Pioneer facilities during
that time period. Finally, Pioneer is gravely concerned about the quality of municipal
stormwater, because of its belief that municipal stormwater contains chemicals and pollutants not
found in irrigation stormwater runoff, as discussed in more detail below. All of these concerns
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are interrelated, and the elimination of anyone concern would not alter Pioneer's policy with
respect to municipal stormwater. (Newbill Aff.

~~

8-9.)

At his recent deposition, taken on June 22, 2009, Alan Newbill was asked whether
Pioneer had any "scientific evidence or studies" to prove that the discharge of municipal
stormwater into its facilities increased the risk of flooding. Mr. Newbill explained that,
unfortunately, Pioneer does not have the funds to have retained an independent firm to perform a
study of its facilities and the carrying capacity of those facilities. If Pioneer had to have a
"scientific study" each time a proposal for an encroachment was made, Pioneer would have been
put out of business long ago. Therefore, Pioneer does not believe the Board is obligated to have
"scientific evidence or studies" to supports its opinions, so long as there is a good faith and
rational basis for its positions and it does not act in an arbitrary manner. Apart from having a
"scientific study," Pioneer and its Board are aware of literature indicating, and have personally
observed, that when rain falls on undeveloped ground such as farmland, some of it goes on trees,
grass, or other vegetation, and slowly goes into the ground. That is different than when rain falls
on a subdivision, landing on roofs, sidewalks, streets, and gutters, especially when those storm
waters are collected and channeled into a series of drains and then piped into Pioneer's facilities.
Likewise, with respect to its concerns about quality, when Pioneer brought this
suit, Pioneer did not have a "scientific" study or test demonstrating the actual existence of
chemicals or pollutants, including bacteria or E. coli, in its systems caused by the discharge of
municipal stormwater from the five (5) outfalls that are issue in this litigation. (Newbill

Even though Pioneer did not have any "scientific studies" documenting the actual
existence ofE. coli currently in its system when it filed suit, Pioneer's Board was aware ofa
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large body of evidence and literature documenting the fact that municipal stormwater contains
higher concentrations of these pollutants and chemicals than are found in agricultural stormwater
runoff or irrigation return flows. As a Board, Pioneer has attempted to stay abreast of the
infonnation, data, and issues related to municipal stonnwater, which is becoming better known
and understood over time. Pioneer also relies on its consulting engineer and law finn for
guidance in these matters. Mr. Newbill testified that he was aware of at least one (1) study that
shows one thousand (1,000) times the amount of unacceptable pollutants in municipal
stormwater over the acceptable limits. (Newbill Aff.

W12-13.)

Given this infonnation, Pioneer's position is that the potential for personal injury
andlor economic loss or damage caused by even one instance of contamination is so significant
that Pioneer has adopted a categorical rule prohibiting the introduction of municipal stonnwater
into its facilities. Pioneer is aware of the devastating effects that E. coli can have on individuals
who consume it and, likewise, is aware of the economic impact that E. coli can have on an
agricultural community, as reflected by the situation with the lettuce crops in California.
Therefore, even though Pioneer may not have evidence that there is a "reasonable likelihood" of
personal injury or crop damage because of the existing outfalls, the mere potential for such
damage is enough to justify its rule against municipal stonnwater. In Pioneer's view, such
incidents are clearly foreseeable, and where the potential for damage or injury is so great, Pioneer
feels duty bound to take all reasonable efforts to avoid such catastrophic results. (Newbill

Aff.,13.)
H.

Pioneer's Responsibilities And Obligations With Respect To Those Who Seek
To Encroach Upon Its Facilities
Pioneer must maintain a consistent stance on the municipal stormwater issue. If

Pioneer were to say it is okay for the city andlor others to discharge municipal stonnwater on one

MEMORANDUM IN SUPPORT OF MOTION
FOR PARTIAL SUMMARY JUDGMENT - 11

Client:1216276.13

425

or two occasions, then Pioneer would have a difficult time saying "no" to the next developer who
wants to discharge municipal stormwater. IfPi'oneer said "yes" on one or two occasions, and
then later told a third person "no," Pioneer would be accused of acting in an arbitrary manner.
Even though the risk of pollutants may not be significant just because of one outfall discharging
municipal stormwater, the risk of pollution increases each time a new discharge point is
introduced into Pioneer's system. (Newbill Aff.

~

14.)

If any individual or entity wants to encroach onto Pioneer's facilities, they must
seek Pioneer's written permission. The introduction of discharge pipes or outfalls that contain
municipal stormwater unquestionably encroaches upon Pioneer's facilities. The District has been
charged by the Legislature with the authority to say "yes" or "no" to such encroachments, if it
determines that said encroachments constitute a "material" or ''unreasonable'' interference with
the use and enjoyment of its easements or rights-of-way. Pioneer, therefore, must have the
discretion to determine what constitutes a material or unreasonable interference.
Because Pioneer is responsible for all of the facilities within its system and is the
only entity familiar with the needs and requirements of maintaining that system, and also because
Pioneer can be held liable for the failure to maintain its systems, Pioneer is logically the only
entity that has the discretion to determine what constitutes a material or unreasonable
interference. Obviously, a third party developer or municipal corporation will not be likely to
place the interests of Pioneer's patrons above their own. Likewise, they do not possess the
knowledge of the vast and intricate system Pioneer operates, and therefore should not be
entrusted with the power or authority to determine what constitutes a material or unreasonable
interference. (Newbill Aff.

~~

15-16.)
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Pioneer does not encourage its patrons to use irrigation water for drinking or
bathing. Irrigation water was meant for irrigation of crops and to be sprinkled on lawns and
landscapes, and was not intended for domestic purposes. However, the fact that irrigation water
is not intended for domestic purposes does not, in Pioneer's view, justify the addition of
municipal stormwater, which would increase the risk of pollutants in that water. Moreover, even
though not intended for domestic uses, it is well known that people do come into contact with
irrigation water, either through swimming in canals, running through sprinklers, and occasionally
people even intentionally or inadvertently drink such water. (Newbill Aff.

I.

~

18.)

Facts And Circumstances Surrounding The Conflict Between Pioneer And
The City That Gave Rise To This Litigation
Pioneer's policy prohibiting municipal stormwater was in place when Mr. Newbill

came on the Board in 2002. Even before that, his predecessors passed a resolution adopting this
policy in December 1995, which policy was communicated to the Caldwell Planning and Zoning
Commission, as reflected by a letter dated January 17, 1996. (Newbill Aff., Ex. A.) Historically,
Caldwell had required residential developments to retain stormwater runoff on-site in retention
ponds, eliminating the need for discharges. In December 2005, the Treasure Valley received
heavy rainfall, resulting in flooding from some of the Caldwell approved retention ponds.
Pioneer also experienced flooding, despite the fact that it was the non-irrigation season.
Shortly thereafter, Pioneer learned that Caldwell was considering the adoption of a
new stormwater ordinance that would reportedly require new developments to discharge
stormwater runoff into the nearest surface water source, including Pioneer's irrigation facilities.
Pioneer therefore sent a letter dated March 13, 2006, to the Mayor of Caldwell and the City
Council, advising them of Pioneer's position. (Newbill Aff., Ex. B.) At a meeting on
April 17, 2006, the Caldwell City Council considered the adoption of a revised emergency

MEMORANDUM IN SUPPORT OF MOTION
FOR PARTIAL SUMMARY JUDGMENT - 13

Client:1216276.13

427

stonnwater manual as an emergency ordinance. Mr. Newbill was present at that meeting, along
with Pioneer's counsel, who offered testimony in opposition to the manual. Pioneer has met with
various representatives of the City of Caldwell, including the mayor, council members, and the
fonner City Engineer, Gordon Law, on several occasions, in an attempt to resolve the dispute
with respect to municipal stormwater and flooding. During these meetings, the City would
attempt to persuade Pioneer to allow the discharge of municipal stonnwater into its facilities, and
offered various reasons in support of that position to the effect that the City had the right and
authority to dictate what they were doing, and also claimed that the manual was designed as the
most cost effective means of resolving their problems. (Newbill Aff.

~

20.)

Although Pioneer was certainly concerned about the costs to the citizens of
Caldwell that would be incurred in dealing with municipal stormwater problems, Pioneer's
concerns about municipal stormwater, as stated above, were such that Pioneer could not agree.
Therefore, at one meeting, Mayor Nancolas indicated that the City would just have to leave it to
the courts to decide if the City has the right to discharge their municipal stormwater into
Pioneer's facilities. Therefore, Pioneer felt it had no alternative but to bring this lawsuit. If
Pioneer would have acquiesced, that would have placed it in the untenable position that it had
somehow impliedly agreed to receive municipal stormwater into its facilities.
After commencing the litigation, Pioneer conducted a survey and learned of at
least thirty (30) outfalls that were discharging municipal stonnwater into its facilities. Through
the course of these proceedings, and based upon rulings of this Court, Pioneer has identified
five (5) outfalls that it believes were either owned, operated, or maintained by the City, and those
outfalls are set forth in detail in the affidavits of Mark Zirschky and Steven R. Hannula dated
March 12,2009, and previously filed with the Court.
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J.

Similar Parallel Litigation Between The Ada County Highway District And
The Settlers Irrigation District
The Ada County Highway District and the Settlers Irrigation District are currently

involved in similar litigation regarding encroachments and discharges of municipal stormwater
runoffby ACHD into irrigation facilities owned and operated by Settlers. On June 29,2009, the
Honorable Ronald 1. Wilper issued his Findings of Fact, Conclusions of Law, and Order on
Pending Motions, which resolved multiple motions for summary judgment, reconsideration, and
clarification filed by the parties in that case. (Lawrence Af£

~

2, Ex. A.) Many of the issues

decided by Judge Wilper in that order are also at issue in this litigation and Pioneer's motion.
Therefore, reference to that order and its key holdings is warranted in this context. For ease of
reference, this brief will refer to that case generally as the "ACHD v. Settlers" case, and to Judge
Wilper's order as the "Wilper Order." Please note that citations to the Wi/per Order are to the
page numbers that appear at the top of the order; the first page of that order is labeled as page 2.

IV.
ARGUMENT
A.

Any Encroachment Proposed To Be Constructed In A Pioneer Facility
Requires Written Authorization From Pioneer
Idalio Code Section 42-1209 is central to this litigation in general, and to

Pioneer's motion in particular. That statute states in its entirety:

42-1209. Encroachments on easements and rights-of-way.
Easements or rights-of-way of irrigation districts, Carey act
operating companies, nonprofit irrigation entities, lateral ditch
associations, and drainage districts are essential for the operations
of such irrigation and drainage entities. Accordingly, no person or
entity shall cause or permit any encroachments onto the easements
or rights-of-way, including any public or private roads, utilities,
fences, gates, pipelines, structures or other construction or
placement of objects, without the written permission of the
irrigation district, Carey act operating company, nonprofit
irrigation entity, lateral ditch association, or drainage district
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owning the easement or right-of-way, in order to ensure that any
such encroachments will not unreasonably or materially interfere
with the use and enjoyment of the easement or right-of-way.
Encroachments of any kind placed in such easement or right-ofway, without such express written permission shall be removed at
the expense of the person or entity causing or permitting such
encroachments, upon the request of the owner of the easement or
right-of-way, in the event that any such encroachments
unreasonably or materially interfere with the use and enjoyment of
the easement or right-of-way. Nothing in this section shall in any
way affect the exercise of the right of eminent domain for the
public purposes set forth in section 7-701, Idaho Code.
IDAHO CODE § 42-1209 (emphasis added).
First, the plain text of Section 42-1209 demonstrates that any proposed
encroachment into an easement or right-of-way of an irrigation district such as Pioneer must be
authorized by the irrigation district by written permission, regardless of whether the person
seeking the proposed encroachment believes it would not unreasonably or materially interfere
with the use and enjoyment of the easement or right-of-way. In this regard, the critical statutory
language is the second sentence of Section 42-1209, which reads:
Accordingly, no person or entity shall cause or permit any
encroachments onto the easements or rights-of-way, including any
public or private roads, utilities, fences, gates, pipelines, structures
or other construction or placement of objects, without the written
permission of the irrigation district, Carey act operating company,
nonprofit irrigation entity, lateral ditch association, or drainage
district owning the easement or right-of-way, in order to ensure
that any such encroachments will not unreasonably or materially
interfere with the use and enjoyment of the easement or right-ofway.

Id. (emphasis added).
Thus, Section 42-1209 explicitly mandates that "any" proposed encroachment
must have written authorization from the irrigation district. The reference later in that sentence
to the prevention of unreasonable or material interference is simply a statement of the public
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policy goal to be served by the written authorization requirement. 2 The statute does not contain
any exceptions or limitations that written authorization is not required ifthe party proposing the
encroachment subjectively believes it would not cause unreasonable or material interference.
Apart from the plain language of the statute, the preamble to the legislation
enacting Section 42-1209 also supports this conclusion. That preamble specifically states that
one ofthe purposes of that legislation is to:
[A]mend[] Chapter 12, Title 42, Idaho Code, by the addition of a
new Section 42-1209, Idaho Code, to require written permission of
the owner of an irrigation or drainage easement or right-of-way
before encroachments of any kind are permitted.
S.L. 2004, ch. 179 (emphasis added).
This language demonstrates that the intent of the Idaho Legislature in enacting
Section 42-1209 was for written permission to be obtained before an encroachment of "any kind"
is constructed-not just an encroachment that causes unreasonable or material interference. That
is the only reasonable interpretation of Section 42-1209, given the plain language of the statute
and the preamble to the legislation enacting it. As Judge Wilper stated in the ACHD v. Settlers
case, "[w]hether an encroachment is reasonable or unreasonable, the person or entity seeking to
encroach must acquire permission. Idaho Code Section 42-1209 is a statutory grant of a right to
exclude." 3 Wi/per Order, p. 11.

2 The statutory responsibilities and liabilities of irrigation districts discussed on page 28 of
this brief support the conclusion that the irrigation district must have the opportunity to review
and approve all proposed encroachments into its facilities, in order to ensure that unreasonable or
material interference does not occur.

Further, analysis appearing on page 13 ofthe Wi/per Order, quoted on pages 28-29 of this brief,
also supports the conclusion that any proposed encroachment into a Pioneer facility requires
written permission from Pioneer.
3
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B.

The City Must Comply With Section 42-1209 Prior To Constructing An
Encroachment In A Pioneer Facility
In its answer to Pioneer's complaint, the City relies upon a variety of municipal

and local land use statutes, ostensibly to support the proposition that the City is immune from
compliance with Section 42-1209 and therefore, need not seek Pioneer's written approval prior to
constructing an encroachment in a Pioneer easement or right-of-way. (City's Ans. &
Countercl., ~~ 29,52-56.) As shown more fully below, this argument is completely devoid of
merit.

1.

The Specific Statutes Relied Upon By The City To Circumvent The
Written Authorization Requirements Are Inapplicable On Their Face
a.

Idaho Code Section 50-312 Is Inapplicable On Its Face Because
It Is Simply A Financing Statute Related To Street
Improvements

The City relies upon Idaho Code Section 50-312 to avoid the written permission
requirement. (City's Ans. & Countercl., ~ 53(d).) However, the City's reliance on this statute is
misplaced because it simply authorizes municipalities to "levy and collect a special tax" for
certain types of street improvements. It does not state or even imply that the City is excused
from compliance with Section 42-1209, or that the City's power to collect a special tax
supersedes the legislative mandate that written permission must be obtained for any
encroachment.

b.

Idaho Code Section 50-323 Is Inapplicable On Its Face Because
It Only Relates To "Domestic Water Systems"

The City also relies upon Idaho Code Section 50-323. (City's Ans. &
Countercl., ~ 53(e).) However, that statute is wholly irrelevant to the issue of the City's authority
to construct encroachments in Pioneer facilities, because it simply provides cities with authority
to create and operate "domestic water systems." (Emphasis added). This statute is totally
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unrelated to Pioneer's facilities, which are designed for delivery and drainage of irrigation water.

See IDAHO CODE § 42-1102 ("such owners or claimants are entitled to a right-of-way through the
lands of others, for the purposes of irrigation").
Idaho law has long recognized a clear distinction between water used for domestic
purposes and water used for irrigation purposes. For example, that distinction appears in the
following excerpt from the Idaho Constitution, addressing how water is to be distributed by the
Idaho Department of Water Resources among state-based water right owners in times of
shortage:
Priority of appropriation shall give the better right as between those
using the water; but when the waters of any natural stream are not
sufficient for the service of all those desiring the use of the same,
those using the water for domestic purposes shall (subject to such
limitations as may be prescribed by law) have the preference over
those claiming for any other purpose; and those using the water for
agricultural purposes shall have preference over those using the
same for manufacturing purposes.
IDAHO CONST. art. XV, § 3 (emphasis added). See also IDAHO CODE §§ 42-111(1) (defining
"domestic purposes" and "domestic uses" of water), 42-1734A(3) (enumerating "irrigation" and
"domestic" uses of water as separate uses to be evaluated by the Idaho Water Resources Board in
preparation of the Comprehensive State Water Plan).
These constitutional and statutory references demonstrate the clear distinction
under Idaho law between domestic and irrigation uses of water. Therefore, Section 50-323 is
simply irrelevant to whether the City must comply with Section 42-1209. Moreover, even ifthe
reference in Section 50-323 to "domestic" water systems were somehow construed to include
irrigation systems in contravention of all of the previously-cited authority, this would simply
establish that the City has general authority to create and operate such systems. It would not
provide the City with authority to construct encroachments in systems owned and operated by
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others, nor relieve the City from the obligation to obtain written permission before encroaching
into Pioneer's facilities. Section 50-323 is simply irrelevant to this matter.

c.

Idaho Code Section 50-328 Is Inapplicable Because Pioneer Is
Not A Public Utility

The City relies upon Idaho Code Section 50-328. (City's Ans. & Countercl.,
~

53(e).) However, that statute is wholly irrelevant to this matter because it simply provides

cities with authority to regulate "utility transmission systems." (Emphasis added). Pioneer is
certainly not a public utility, because Idaho's Public Utilities Law specifically states that, "[a]
water system which consists of a canal system ... shall not be considered a public utility."
IDAHO CODE § 61-124 (emphasis added). Therefore, Section 50-328 does not provide the City
with any authority over Pioneer's facilities and is simply irrelevant to whether the City must
comply with Section 42-1209.

2.

The Remaining Statutes Relied Upon By The City Do Not Exempt The
City From The Requirements Of Section 42-1209

The only statutes relied upon by the City that might even arguably provide it with
some authority to take action with respect to Pioneer's facilities are Idaho Code Sections
50-302,50-331, 50-332, and 50-333. Pioneer will discuss those statutes in detail in the following
section, anticipating that the City will contend there is a conflict between those statutes and Idaho
Code Section 42-1209.
At the outset, it is important to recognize the fundamental rule of statutory
construction that a Court should avoid interpreting statutes as being in conflict whenever
possible. On the contrary, Courts should favor interpreting statutes in a manner that "harmonizes
and reconciles" both statutes. See, e.g. State, Dept. ofHealth and Welfare v. Housel,
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140 Idaho 96, 104,90 P.3d 321, 329 (2004). As explained below, there is simply no need for this
Court to view the municipal statutes and Section 42-1209 as conflicting.

a.

The City Must Comply With Section 42-1209 Because It Does
Not Conflict With The Municipal Statutes Relied Upon By The
City

In analyzing the statutes relied upon by the City, it is important to recognize that
Idaho follows "Dillon's Rule" regarding the power of municipalities. See, e.g., Caesar v. State,
101 Idaho 158, 160,610 P.2d 517, 519 (1980). In essence, municipal power is strictly construed,
and municipalities are only considered to have those powers that are specifically enumerated by
the Idaho Constitution or the Idaho Legislature. Id. Therefore, in order for any Idaho
municipality to have any authority to deal with drainage and flooding issues, the Idaho
Legislature must specifically enumerate those powers by statute. That is why statutes such as
Sections 50-302,50-331, 50-332, and 50-333 provide cities with power to address drainage and
flooding issues. Without those statutes, cities would be powerless to address these types of
issues.
This is partiCUlarly the case given the well-established rule of statutory
construction that courts should avoid reading two statutes as in conflict when possible. See
Housel, 140 Idaho at 104, 90 P.3d at 329. However, by giving municipalities authority to deal

with drainage and flooding, the Legislature did not excuse these municipalities from compliance
with Idaho Code Section 42-1209. If the Legislature had intended to create an exception to the
written permission requirement for municipalities dealing with drainage, it clearly could have
done so, but did not.
The City's own actions support this conclusion. For example, the City routinely
acquires permits pursuant to Title 42 ofthe Idaho Code, that would not have been necessary if
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Sections 50-302, 50-331,50-332, and 50-333 truly exempted the City from compliance with
statutes such as Section 42-1209. More specifically, the City has obtained mUltiple stream
channel alteration permits from the Idaho Department of Water Resources pursuant to Title 42,
Chapter 38 of the Idaho Code. (Lawrence Aff., ~~ 3-7, Exs. B-F.)4
Critically, this is precisely the type of conduct contemplated by
Sections 50-331, 50-332, and 50-333. And, notably, some of the City's permits are for activities
affecting irrigation drains. (Lawrence Aff., ~~ 5-7, Exs. D-F.) If the municipal statutes truly
exempted the City from compliance with other overlapping statutes, the City would not have
needed to obtain these stream channel alteration permits from the Department of Water
Resources. But it did. That is because Sections 50-331, 50-332, and 50-333 are simply
enumerations of general municipal authorities that do not exempt municipalities from compliance
with other state statutes.
There is nothing fundamentally different about Section 42-1209 which, just like
Section 42-3803, is a state statute. The City must comply with both, and there is no reasonable
basis for the City to submit to the requirements of one (42-3803), while simultaneously
attempting to avoid the requirements of the other (42-1209).

b.

Assuming, Arguendo, That Section 42-1209 Conflicts With The
Municipal Statutes Relied Upon By The City, Then
Section 42-1209 Is Controlling Based Upon Well Settled Rules
Of Statutory Construction

As explained above, there is no reason to conclude that Section 42-1209 conflicts
with the municipal statutes relied upon by the City. However, even assuming, arguendo, that

A stream channel alteration permit is required prior to commencing "any project or
activity which will alter a stream channel." IDAHO CODE § 42-3803(a).
4
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such a conflict existed, then Section 42-1209 is the controlling statute, based upon the following
rules of statutory construction.
First, the Idaho Supreme Court has repeatedly held that whenever there is any
ambiguity or uncertainty about municipal authority, that ambiguity is to be resolved against the

municipality. See, e.g., Plummerv. City a/Fruitland, 140 Idaho 1,5,89 P.3d 841, 845 (2003)
("[i]n determining if a city's power is necessarily implied from an express power, all doubts must
be resolved against the city"). In this regard, the holding in City of Grangeville v. Haskin is
instructive. In this case, the Idaho Supreme Court stated:
This Court has repeatedly held that municipalities may exercise
only those powers granted to them or necessarily implied from the
powers granted. E.g., Caesar v. State, 101 Idaho 158, 160,610
P.2d 517 (1980); Hendricks v. City ofNampa, 93 Idaho 95, 98, 456
P.2d 262 (1969). If there is afair, reasonable, substantial doubt
as to the existence of a power, the doubt must be resolved against
the city. o 'Bryant v. City a/Idaho Falls, 78 Idaho 313, 320, 303
P.2d 672 (1956), Oregon Short Line Railroad Co. v. Village of
Chubbuck, 83 Idaho 62, 65, 357 P.2d 1101 (1960). This is
especially true where the city is exercising proprietary functions
instead of governmental functions. The operation of a water
system, a sewer system and a garbage collection service by the
city is a proprietary function, not a governmental function.
Schmidt v. Village ofKimberly, 74 Idaho 48, 60, 256 P.2d 515
(1953).
116 Idaho 535, 538, 777 P.2d 1208, 1211 (1989) (emphasis added).s
Second, the Idaho Supreme Court has specifically stated that, "to the extent that
statutes conflict, the more recent expression of legislative intent prevails." Shay v. Cesler, 132
Notably, this presumption against municipal power is in stark contrast to the statement
by the Idaho Supreme Court in other cases that, "[t]he dominant purpose of our irrigation district
law is to facilitate the economical and permanent reclamation of our arid lands, and it must be
the constant aim ofjudicial construction to effectuate that purpose so far as consistent with the
whole body of our law." Nampa & Meridian Irr. Dist. v. Petrie, 28 Idaho 227, 238, 153 P. 425,
429 (1915) (emphasis added); see also In re Wilder Irr. Dist., 64 Idaho 538,550, 136 P.2d 461,
466 (1943).
S
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Idaho 585,588,977 P.2d 199,202 (1999) (emphasis added). Idaho Code Section 42-1209 was
enacted in 2004, S.L. 2004, ch. 179, § 3, long after the enactment of the municipal statutes relied
upon by the City in 1967. S.L. 1967, ch. 429, §§ 27, 52, 58, 59. 6
Third, another well-established rule of statutory construction provides that,
"[w ]here two statutes appear to apply to the same case, the specific should control over the

general." See, e.g., V-J Oil Co. v. Idaho Transp. Dept., 131 Idaho 482,483,959 P.2d 463,464
(1998) (emphasis added). The only statutes relied upon by the City that even arguably empower
it to encroach into Pioneer's facilities without first obtaining Pioneer's written permission are
Idaho Code Sections 50-302, 50-331, 50-332, and 50-333. As the remainder of this section of the
briefwill show, these statutes are general in nature, in contrast to Section 42-1209, which
specifically deals only with irrigation easements and rights-of-way of a particular set of
enumerated entities.
i.

Section 42-1209 Is Controlling Over Section 50-302

Section 50-302 provides the City with authority to:
[M]ake all such ordinances, bylaws, rules, regulations and
resolutions not inconsistent with the laws of the state of Idaho as
may be expedient, in addition to the special powers in this act
granted, to maintain the peace, good government and welfare of
the corporation and its trade, commerce and industry.
IDAHO CODE § 50-302 (emphasis added).
Importantly, this statute contains an express qualification that any ordinances or
other regulatory authority asserted under Section 50-302 shall be "not inconsistent with the laws
Although Section 50-302 has been amended multiple times since 1967, the only
post-2004 amendment of that statute occurred in 2005. S.L. 2005, ch. 359, § 59. That
amendment simply increased the maximum fine that could be assessed for violation of an
ordinance. Id. The other three municipal statutes discussed in this section have not been
amended since they were enacted in 1967.
6
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of the state of Idaho." This is an explicit recognition that municipal power is still subject to other
state statutes, such as Section 42-1209. See also State v. Barsness, 102 Idaho 210, 211, 628 P.2d
1044, 1045 (1981 ) (citing Section 50-302 for the proposition that, to the extent an ordinance and
statue conflict, the ordinance "must yield to provisions of the state statute").7 Therefore, analysis
of the rules of statutory construction should not be necessary. See, e.g., State v. Grazian, 144
Idaho 510,513, 164 P.3d 790, 793 (2006) ("[w]hen the language is plain and unambiguous,
statutory interpretation is not necessary") (citation omitted).
However, even if this Court decides statutory construction is necessary,
Section 50-302 is extremely general in nature-a conclusion supported by the fact that the title of
the statute is "Promotion of general welfare -- Prescribing penalties." (Emphasis added.) When
compared with Section 42-1209 and its focus upon irrigation easements and rights-of-way, the
conclusion is inescapable that Section 42-1209 is the more specific statute, and therefore
controlling.
ii.

Section 42-1209 Is Controlling Over Sections 50-331,
50-332, And 50-333

Section 50-331 provides municipalities with the authority to "establish, alter and
change the channels of watercourses and wall or cover the same within the boundaries of the city
and outside the corporate limits to the extent necessary to preserve the watercourse." (Emphasis
added). The specific restriction of this statute to efforts by cities to "preserve the watercourse,"
clearly precludes the City's reliance on this statute as the basis for its attempt to circumvent the
written permission requirements. Simply put, the City is arguing that it has authority to drain

7The rule that municipal ordinances must yield to state statutes is also specifically
recognized in the Idaho Constitution, which provides cities with authority to adopt "regulations
as are not in conflict with ... the general laws." IDAHO CONST., art. XII, § 2 (emphasis added).
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municipal stonnwater runoff into Pioneer's facilities; it is not contending that its creation or
maintenance of stonnwater or outfalls are aimed at "preserving" Pioneer's facilities.
Even assuming that this statute is relevant, however, all three of the previously
described rules of statutory construction support the conclusion that Section 42-1209 is
controlling over Section 50-331, to the extent there is a conflict between them. As to the rule that
specific statutes are controlling over more general statutes, it is important to note that
Section 50-331 is very general in nature, dealing with "watercourses" generally. By contrast,
Section 42-1209 is specifically focused upon irrigation easements and rights-of-way. Even
assuming, for the sake of argument, that an irrigation easement or right-of-way qualifies as a
"watercourse" under Section 50-331, an irrigation easement would certainly be one of many
other types of "watercourses." In other words, the tenn "watercourse" would also include other
types of bodies of water, such as rivers and creeks. Therefore, the tenn "watercourse" is more
general than the irrigation "easements or rights-of-way" that are the subject of Section 42-1209.
This means that Section 42-1209 is the controlling statute.
The same analysis applies to Sections 50-332 and 50-333. Section 50-332
authorizes cities to take action in ''waterway[s]'' and ''watercourse[s],'' and Section 50-333 8
authorizes cities to take action in "stream[s]" and "waterway[s]." These tenns are all much more
general than Section 42-1209's focus upon irrigation "easements and rights-of-way." This means
that Section 42-1209 is the controlling statute. Again, Sections 50-331, 50-332, and 50-333 are

general grants of authority to municipalities; they do not exempt cities from the requirements of

The phrase "when necessary to protect the safety of life and property of the city" that
appears in Section 50-333 suggests a further restriction upon the authority provided by that
statute.
8
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Section 42-1209, in the event that the "waterway," "watercourse," or "stream" at issue is an
irrigation district facility.9

C.

The Determination Of Whether An Encroachment Unreasonably Or
Materially Interferes With The Use And Enjoyment Of Pioneer Facilities
Must Rest With Pioneer
For a variety oflegal and practical reasons, the initial determination of whether an

encroachment or proposed encroachment unreasonably or materially interferes with an irrigation
district easement or right-of-way under Section 42-1209 should be in the sole discretion of the
irrigation district, not the encroaching party. To be clear, if an encroaching party disagrees with
Pioneer's conclusion that a proposed encroachment would cause unreasonable or material
interference, that party may seek judicial review of the dispute in the appropriate court.
However, as between the encroaching party and the irrigation district, and prior to any judicial
review, the determination of whether a proposed encroachment would cause unreasonable or
material interference must be made by the irrigation district.
There are obvious practical reasons that support this conclusion. Pioneer has the
day-to-day operational control and expertise with respect to its facilities-not the encroaching
party. Similarly, Pioneer has the legal duties regarding operation of its facilities, and is subject to
liability if the encroachment interferes with the functionality of the facilities or causes floodingnot the encroaching party. See IDAHO CODE §§ 42-1102, 42-1201, 42-1202, 42-1203, 42-1204.
Therefore, as a matter oflogic and fundamental fairness, the determination of unreasonable or
material interference of a proposed encroachment must be made by Pioneer-not the encroaching
party.
9 For the purposes ofthis analysis, it is unnecessary to specifically determine whether
Pioneer's facilities qualify as "waterway[s]," "watercourse[s]," or "stream[s]" under Sections
50-331,50-332, and 50-333.
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Irrigation districts must strike a delicate balance between their statutory
responsibilities to deliver adequate water to their patrons and to maintain their facilities in good
repair, and their statutory liabilities if flooding occurs from their facilities. First, irrigation
districts must "maintain [their ditches, canals, and conduits] in good order and repair," and must
"keep and maintain the embankments thereof in good repair, in order to prevent the water from
wasting." IDAHO CODE §§ 42-1202, 42-1203. In addition, Idaho Code Section 42-120 I-which
is specifically entitled "Ditches to be Kept Full"-requires owners and operators of irrigation
facilities to "keep a flow of water therein sufficient to the requirements of such persons as are
properly entitled to the use of water therefrom."
At the same time, an irrigation district "shall not at any time permit a greater
quantity o/water to be turned into said ditch, canal or conduit than the banks thereofwill easily
contain." Id. at § 42-1203 (emphasis added). And, if an irrigation district facility does contain

too much water, the district faces liability under Section 42-1102, which states that owners of
irrigation rights-of-way "are liable to the owners or claimants of the lands crossed by such work
or aqueduct for all damages occasioned by the overflow thereof, or resulting from any neglect or
accident (unless the same be unavoidable) to such ditch or aqueduct." Id. at § 42-1102 (emphasis
added). See also IDAHO CODE § 42-1204 (prevention of Damage to Others).
This statutory balancing act faced by irrigation districts strongly supports the
conclusion that the irrigation district is entitled to determine whether a proposed encroachment
would cause unreasonable or material interference. Notably, in the ACHD v. Settlers litigation,
Judge Wilper agreed with Pioneer's reasoning and conclusion on this issue. According to Judge
Wilper:
ACHD argues that where the proposed encroacher asserts that the
proposed encroachment will not unreasonably or materially
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interfere with the easement or right of way, the irrigation district is
required to accept the encroacher's assertion. The Court does not
agree. To make such a finding would ignore an irrigation district's
obligation to ensure the safety and integrity of its entire operation.
An irrigation district has not only a right, but a responsibility to its
members and those whose property would be affected by a failure
of the canal, to assess the proposed encroachment in light of the
continuing canal operation. A hopeful encroacher might not
provide an evaluation of the proposed encroachment which
analyzes all that the irrigation company must take into
consideration. It is not unreasonable for an irrigation district to
condition approval on its own review of the encroachment.
To hold that Idaho Code § 42-1209 grants sole discretion to an
irrigation district would read into the statute a sUbjective standard
not indicated by the language of the statute. The statutory provision
grants an irrigation district the initial discretion to make the
determination whether or not to grant permission through an
exercise of reason, so long as the irrigation district does not act in
an arbitrary and capricious manner.
Wilper Order, p. 13.
This conclusion is also supported by Idaho Supreme Court decisions addressing
when an administrative agency's interpretation of a statute is entitled to judicial deference. The
seminal case in Idaho on this topic is J.R. Simp/at v. Idaho State Tax Comm 'n, 120 Idaho 849,
820 P.2d 1206 (1991). In Simp/at, after extensive analysis, the Idaho Supreme Court espoused a
four-prong test for determining if an agency's statutory interpretation is entitled to substantial
deference from the courts. Simp/at, 120 Idaho at 862-63,820 P.2d at 1219-20.
First, the agency must have been entrusted with the responsibility to administer
the statute at issue. ld. Irrigation districts are certainly entrusted with the responsibility to
administer Section 42-1209, which specifically enumerates irrigation districts as one of the types
of entities required to review proposals to construct encroachments into their facilities and to
consider granting written permission authorizing encroachments that do not cause unreasonable
or material interference.
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Second, the agency's statutory construction must be reasonable. ld. Generally
speaking, an agency interpretation would be unreasonable only if it were "so obscure and
doubtful that it is entitled to no weight or consideration." State v. Omaechevviaria, 27 Idaho 797,
803, 152 P. 280,281 (1915). Here, Pioneer's conclusion that the irrigation district and not the
encroacher should determine whether an encroachment will cause material or unreasonable
interference is in no way "obscure" or "doubtful," and it is certainly not inconsistent with the
plain language of Section 42-1209. Particularly given the practical considerations that the
irrigation district has the expertise and the exposure to liabilities associated with its facilities,
Pioneer's is a reasonable interpretation of Section 42-1209 that has already been judicially
confirmed.
Third, the court must determine that the statutory language at issue does not treat
the precise issue. Simp/ot, 120 Idaho at 862," 820 P.2d at 1220. Here, Section 42-1~09 does not
specifically identify who has the ultimate authority to determine whether unreasonable or
material interference will occur.
Fourth, the court must ask whether any ofthe rationales underlying deference to
the agency interpretation are present. ld. One such rationale "is that an agency interpretation
represents a 'practical' interpretation." Id. at 858 (citations omitted). Another such rationale is
that:
[W]hen an agency, 'as a coordinate branch of government,'
construes a statute under its administrative area of responsibility[,]
courts should recognize and defer to the expertise developed by the
agency ... [TJhe expertise of an agency is often useful in
technical areas of the law where the risk offailing to understand
all of the implications of a decision are great.

ld. at 859 (citation omitted) (emphasis added).
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Again, because irrigation districts have the day-to-day responsibilities, expertise,
and liability for their facilities, providing them with deference in their determination of whether a
particular encroachment will materially or unreasonably interfere is supported by both of these
rationales. This conclusion is both "practical" and cognizant of the substantial technical
expertise gained by irrigation districts, such as Pioneer, in the management of their facilities.
To be clear, the Simp/at case is relevant to Pioneer's motion in two regards. First,
based upon the four-prong test and the rationales for deference recognized in Simp/at, Pioneer
believes that it is entitled substantial deference from the courts in the interpretation and
application of Section 42-1209. While it does not appear the Idaho Supreme Court has yet
specifically granted Simp/at deference outside of the traditional state administrative agency
context, its previous decisions indicate that deference to other types of entities such as irrigation
districts is possible. 10 • Regardless of this issue, Pioneer believes that the purposes and policies
recognized in Simp/at also support the conclusion that, as between Pioneer and an encroaching
10 In Breckenridge v. Johnston, the Idaho Supreme Court declined to extend judicial
deference to a drainage district. 62 Idaho 121, 133, 108 P.2d 833,838 (1940). However, as the
court recognized in Simp/at, 120 Idaho at 860, the basis for not extending deference in
Breckenridge was that the statutes at issue "confer[red] no power whatever upon drainage
districts" to take the specified action. Breckenridge, 62 Idaho at 133 (emphasis added).
Articulated in tenus of the Simp/at test, the drainage district's interpretation of the statutes in
Breckenridge was not reasonable. This is not the case here, because Section 42-1209 specifically
grants irrigation districts the authority to grant or deny written permission regarding proposed
encroachments. Simply put, the court declined to extend deference to a drainage district in
Breckenridge-not because a drainage district does not qualify for deference as a general
matter-but because the drainage district's statutory interpretation in that particular case was not
reasonable. This leaves the question open as to whether courts will grant deference to entities
other than traditional state agencies. A similar case occurred more recently in Farber v. Idaho
State Insurance Fund, No. 35144,2009 WL 1191968, 208 P.3d 289 (Idaho May 5,2009). In
Farber, the Idaho Supreme Court declined to extend deference to the State Insurance Fund
because "the second and third prongs [of the Simp/at test] are not met"-not because the Fund is
not a traditional state agency that could never qualify for deference. Farber, at *5. Again, this
analysis and approach by the Idaho Supreme Court implies that if the Simp/at test is satisfied, an
entity such as an irrigation district could be entitled to deference from the courts.
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party, it is Pioneer who should detennine whether an encroachment would cause material or
unreasonable interference.
The City requests a holding from this Court that Pioneer "must pennit" a proposed
encroachment unless Pioneer "shows" that the encroachment would cause unreasonable or
material interference. (City's Ans. & Countercl., ~ 69(d); p. 17, ~ 2(d).) Obviously, if Pioneer
rejects a particular encroachment proposal based upon its expertise and discretion in operating
the irrigation facility at issue, it must have a reasonable, articulable basis for doing so-one that
might even need to withstand judicial review. However, to the extent the City is arguing for
some sort of heightened burden of proof that Pioneer must satisfy in order to establish that
unreasonable or material interference has or will occur, there is no basis in Section 42-1209 for
that position.

D.

Pioneer May Prohibit And Remove Encroachments That Unreasonably Or
Materially Interfere With The Use And Enjoyment Of Its Facilities
As Pioneer has explained, and as Section 42-1209 specifically states, all proposed

encroachments into irrigation district facilities must be authorized in writing, and the public
policy purpose of this requirement is to "ensure that any such encroachments will not
unreasonably or materially interfere with the use and enjoyment of the easement or right-ofway." Of course, Pioneer acknowledges its duty under this statute to review encroachment
proposals in good faith, and, if potential interference is identified, to work with the encroaching
party to minimize the impacts such that the encroachment can be authorized and constructed
under acceptable conditions.
However, the necessary implication of Section 42-1209's written authorization
requirement and its above-stated purpose is that, if a proposed encroachment would still cause
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material or unreasonable interference, Pioneer may prohibit the construction of that
encroachment in its facilities. Otherwise, Section 42-1209 would serve no purpose.
Similarly, if an encroachment is constructed in an irrigation district facility
without written authorization, and the irrigation district subsequently determines that the
encroachment causes material or unreasonable interference, the irrigation district may remove the
encroachment at the expense of the party "causing or permitting" the encroachment. This
conclusion is based upon the plain language of the third sentence of Section 42-1209, which
states:
Encroachments of any kind placed in such easement or right-ofway, without such express written permission shall be removed at
the expense of the person or entity causing or permitting such
encroachments, upon the request of the owner of the easement or
right-of-way, in the event that any such encroachments
unreasonably or materially interfere with the use and enjoyment of
the easement or right-of-way.
IDAHO CODE

§ 42-1209 (emphasis added).
This is an explicit statement that encroachments already placed in irrigation

facilities that are not authorized by a written agreement and that unreasonably or materially
interfere with the use and enjoyment of the facility "shall" be removed at the request of the
irrigation district. Further, this language supports the conclusion that Pioneer may prohibit

proposed encroachments that would cause unreasonable or material interference. It would be
illogical to provide irrigation districts with the authority to remove such encroachments that have
already been constructed, but not to empower them with authority to prohibit them prior to
construction.
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E.

Pioneer May Prohibit And Remove Encroachments That Unreasonably Or
Materially Interfere With The Use And Enjoyment Of Its Facilities, Even If
The Proposed Encroachment Complies With Local Ordinances Such As The
Manual
In its counterclaim, the City requests a declaration from this Court that, "the

Manual is a legitimate exercise of Caldwell's legal authority and its terms and provisions are

binding upon PID[.]" (City's Ans. & Countercl., ~ 69(a) (emphasis added).) The City appears
to argue that if a particular proposed encroachment into a Pioneer facility complies with the
Manual, then the encroachment is not subject to the written authorization requirement of
Section 42-1209. This conclusion is unequivocally wrong. For a variety of fundamental legal
reasons, any proposed encroachment into a Pioneer facility is subject to Section 42-1209, even if
it has been approved pursuant to the Manual or any other municipal ordinance.
1.

Section 42-1209 Is A Statute And Is Therefore Controlling Over
Ordinances Such As The Manual

Critically, the written authorization requirement and the requirement that an
encroachment not cause unreasonable or material interference come directly from the language of
Section 42-1209-a statute. The City's Manual is an ordinance. Fundamentally, to the extent
there is a conflict or overlap between a statute and an ordinance, the requirements of the statute
are controlling. This is specifically established by the Idaho Constitution:
Any county or incorporated city or town may make and enforce,
within its limits, all such local police, sanitary and other regulations
as are not in conflict with its charter or with the general laws.
IDAHO CONST. art. XII, § 2 (emphasis added).

This conclusion has been further confirmed by the Idaho Supreme Court:
It was not the intention to permit or authorize the councils of
incorporated cities to legalize, by ordinance, acts prohibited as
criminal by the general criminal laws of the state, or to enforce
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ordinances in conflict with the general law. In case of a conflict
the ordinance must give way.

In re Ridenbaugh, 5 Idaho 371, 375, 49 P. 12, 14 (1897) (emphasis added).
Therefore, as a matter oflaw, compliance with the Manual or any other local
ordinance does not exempt a proposed encroachment from the requirements of Section 42-1209.
Section 42-1209 applies to all proposed encroachments into irrigation district facilities,
regardless of how such encroachments may be regulated by a municipality or other local
governmental entity.

2.

Section 42-1209 Is Controlling Over Municipal And Local Land Use
Statutes Based Upon A Variety Of Rules Of Statutory Construction

To be clear, it is Pioneer's position that the analysis and authorities previously
discussed regarding the resolution of conflicts between statutes (e.g., Section 42-1209) and
ordinances (e.g., the Manual) are dispositive of this issue. However, in its pleading, the City has
cited a variety of municipal and local land use statutes, presumably to support its argument that
the Manual is "binding" upon Pioneer. (City's Ans: & Countercl. ~~ 29,52,54-56.) Therefore,
Pioneer feels compelled to explain why those statutes do not affect the conclusion that
compliance with the Manual does not exempt an encroaching party from the requirements of
Section 42-1209.
In particular, the City cites to and relies upon the following statutes that relate to
local ordinances such as the Manual: Idaho Code Sections 50-302, 67-6503, 67-6518,
and 67-6528. (City's Ans. & Countercl. ~~ 29,52,54-56.) A previous section of this brief has
already discussed three well-established rules of statutory construction in the context of whether
the City must comply with Section 42-1209: (1) that ambiguities regarding municipal authority
are to be resolved against the municipality; (2) that specific statutes are controlling over
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conflicting general statutes; and (3) that more recent expressions oflegislative intent are
controlling over conflicting earlier expressions of legislative intent.
These same rules also establish that all encroachments must comply with
Section 42-1209, even if they comply with and have been approved by the City pursuant to its
Manual or any other ordinance. Again, this litigation inherently involves the resolution of the
scope of municipal power, which is to be strictly construed by the courts. See City of

Grangeville, 116 Idaho at 538, 777 P.2d 1211. And, while Section 42-1209 was enacted in 2004,
S.L. 2004 ch. 179, § 3, the land use statutes relied upon by the City were all enacted in 1975.
S.L. 1975, ch. 188, § 2. The remainder of this section will discuss resolution of a potential
conflict between Section 42-1209 and Sections 67-6503,67-6518, and 67-6528 of the Idaho
Code. 11
In short, the Court should avoid construing statutes to produce conflicts if
possible. See, e.g., Housel, 140 Idaho at 104,90 P.3d at 329. Here, there is no reason to
conclude these statutes conflict. The Local Land Use Planning Act is a general grant of authority
to municipalities and counties. Consequently, its statutes do not conflict with the specific
directives of Section 42-1209.

a.

Section 42-1209 Is Controlling Over Section 67-6503

Section 67-6503 simply states that, "[e]very city and county shall exercise the
powers conferred by this chapter [the Idaho Local Land Use Planning Act]." This is a directive
that the City implement the land use planning requirements of that legislation. It does not speak
to whether the Manual and other ordinances enacted by the City exempt developers and other

This brief has already discussed resolution of a potential conflict between Section
42-1209 and Section 50-302. There is no need to repeat that discussion.
11
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land use applicants from the requirements of Section 42-1209. However, even ifthe Court
concludes that Section 67-6503 is somehow relevant, that statute is extremely general in nature.
When compared with Section 42-1209 and its focus upon irrigation easements and rights-of-way,
the conclusion that Section 42-1209 is the more specific statute, and therefore controlling, is
inescapable.

b.

Section 42-1209 Is Controlling Over Section 67-6518

Section 67-6518 simply provides municipalities with the authority to "adopt
standards" for several enumerated items, including "storm drainage systems." This statute does
not speak to whether the Manual and other ordinances enacted by the City pursuant to this
authority exempts developers and other land use applicants from the requirements of
Section 42-1209. Therefore, Section 67-6518 is irrelevant to this issue.
To the extent the Court views Section 67-6518 as somehow relevant, that statute is
extremely general in nature. When compared with Section 42-1209 and its focus upon irrigation
easements and rights-of-way, the conclusion that Section 42-1209 is the more specific statute,
and therefore controlling, is inescapable.

c.

Section 42-1209 Is Controlling Over Section 67-6528

Section 67-6528 simply provides that, "[t]he state ofIdaho, and all its agencies,
boards, departments, institutions, and local special purpose districts, shall comply with all plans
and ordinances adopted under this chapter unless otherwise provided by law." At most, this
statute addresses whether Pioneer would be subject to the Manual if Pioneer were to propose a
new residential or commercial development within the City of Caldwell. Section 67-6528 does
not speak to whether the Manual and other ordinances enacted by the City exempt developers
and other land use applicants from the requirements of Section 42-1209.
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Even if Section 67-6528 is relevant, it is extremely general in nature. When
compared with Section 42-1209 and its focus upon irrigation easements and rights-of-way, the
conclusion that Section 42-1209 is the more specific statute, and therefore controlling, is
inescapable.

F.

City Approval Of An Encroachment Into A Pioneer Facility Renders The
City An "Entity ... Permitting Such Encroachments" Under Section 42-1209
Based upon the plain language of Section 42-1209, if the City approves the

construction of an unauthorized encroachment in a Pioneer facility, then it is responsible for the
removal of that outfall as an entity who "permitted" the encroachment. Again, as previously
quoted, Section 42-1209 specifically states that:
Encroachments of any kind placed in such easement or right-ofway, without such express written permission shall be removed at
the expense of the person or entity causing or permitting such
encroachments, upon the request of the owner of the easement or
right-of-way, in the event that any such encroachments
unreasonably or materially interfere with the use and enjoyment of
the easement or right-of-way.
IDAHO CODE § 42-1209 (emphasis added).
Of course, if the City or one of its agents constructs an unauthorized outfall in a
Pioneer facility, then the City is responsible for removal of that outfall as an entity "causing" the
encroachment under Section 42-1209. In addition to entities that "cause" an encroachment,
Section 42-1209 also imposes removal liability on entities that "permit" the encroachment. The
use of the phrase "or permitting" in Section 42-1209 is an intentional, express recognition that
entities such as the City that assert regulatory and permitting authority over activities that could
result in the construction of encroachments in irrigation facilities also bear responsibility for their
approval of unauthorized encroachments.
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Here, the City reviews and approves proposals for new developments within
Caldwell and its impact area pursuant to the Manual and Idaho's Local Land Use Planning Act,
Idaho Code §§ 67-6501, et seq. To the extent the City approves a development proposal that
includes an encroachment into an irrigation easement or right-of-way, it has "permitted" that
encroachment for the purposes of Section 42-1209. Therefore, if the City approves a
development proposal that includes the construction of an unauthorized encroachment into a
Pioneer facility, the City is responsible for removing that unauthorized encroachment pursuant to
Section 42-1209, if it causes material or unreasonable interference.

V.
CONCLUSION
All six of Pioneer's requested holdings deal with the interpretation of
Section 42-1209-a statute that is central to this litigation because it is the subject of many
claims and defenses asserted by both parties. All six of the requested holdings can be decided by
this Court as a matter of law, because addressing them does not require the determination of any
issues of material fact. All six requested holdings are based upon a plain reading of
Section 42-1209. And, to the extent there is any ambiguity, Pioneer has explained the practical
reasons and the three well-established rules of statutory construction that support its positions.
For these reasons and the more detailed explanations previously set forth in this brief, Pioneer
respectfully requests that the Court grant Pioneer's motion.
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DATED this

~ay of July, 2009.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By_~G ~
~

Scott L. Camp en - Of the
Attorneys for Pioneer Irrigation District
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SUMMARY JUDGMENT to be served by the method indicated below, and addressed to the
following:
Mark Hilty

( ) U.S. Mail, Postage Prepaid
60 Hand Delivered
( ) Overnight Mail
( ) Facsimile

HAMILTON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

J. Fredrick Mack

( ) U.S. Mail, Postage Prepaid
()4 Hand Delivered
( ) Overnight Mail
( ) Facsimile
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STATE OF IDAHO )
) ss.
)
County of Ada
DYLAN B. LAWRENCE, having been duly sworn upon oath, deposes and states
as follows:
1.

I am licensed to practice law in the state of Idaho. I represent Pioneer

Irrigation District in the above-captioned matter and have access to the files that are pertinent to
this matter. I make this affidavit based upon my personal knowledge, and in support of Pioneer's
pending Motion for Partial Summary Judgment.
2.

Attached hereto as Exhibit A is a true and correct copy of the Findings of

Fact, Conclusions of Law, and Order on Pending Motions, issued by the Honorable Ronald J.
Wilper on June 29, 2009, in the Ada County Highway District v. Settlers Irrigation District
litigation, currently pending as Case No. CV OC 0605904 in the Fourth Judicial District, Ada
County.
3.

Attached hereto as Exhibit B is a true and correct copy of a stream channel

alteration permit issued by the Idaho Department of Water Resources to the City of Caldwell on
or about March 18, 1988, labeled as Bates Nos. COCI20125-COCI20127.
4.

Attached hereto as Exhibit C is a true and correct copy of a stream channel

alteration permit issued by the Idaho Department of Water Resources to the City of Caldwell on
or about May 2, 1996, for proposed work affecting Indian Creek, labeled as Bates Nos.
COC095455-COC095457.
5.

Attached hereto as Exhibit D is a true and correct copy of a stream channel

alteration permit issued by the Idaho Department of Water Resources to the City of Caldwell on
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or about April 21, 1999, for proposed work affecting the Elijah Drain, labeled as Bates Nos.
COC119616-COCI19624.
6.

Attached hereto as Exhibit E is a true and correct copy of a stream channel

alteration pennit issued by the Idaho Department of Water Resources to the City of Caldwell on
or about March 20, 2001, for proposed work affecting the Solomon Drain, labeled as Bates Nos.
COC115784-COCI15790.
7.

Attached hereto as Exhibit F is a true and correct copy of a stream channel

alteration pennit issued by the Idaho Department of Water Resources to the City of Caldwell on
or about January 7,2002, for proposed work affecting the Wilson Drain, labeled as Bates Nos.
COCl11975-COC111983.
Further your affiant sayeth naught.

SUBSCRIBED AND SWORN to before me this

I e>+lday of July, 2009.

NOTA! Y PUBLIC FOR IDAHO

S~.e~----::--:---=:---:A-:--
Residing at -,,~,,--,......,,~.....
My Commission Expires 6-,3' -;>.. 01 :L
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correct copy of the foregoing AFFIDAVIT OF DYLAN B. LAWRENCE IN SUPPORT OF MOTION
FOR PARTIAL SUMMARY JUDGMENT to be served by the method indicated below, and
addressed to the following:
Mark Hilty

( ) U.S. Mail, Postage Prepaid
M Hand Delivered
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( ) Facsimile

HAMILTON MICHAELSON & HILTY LLP

130112th Avenue
P.O. Box 65
Nampa,ID 83653-0065
Fax: 467-3058

( ) U.S. Mail, Postage Prepaid

J. Fredrick Mack
Erik F. Stidham

00 Hand Delivered

HOLLAND & HART LLP

( ) Overnight Mail
( ) Facsimile

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
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Fax: 343-8869
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e

NO'_ _-r:m~....---PA.M _ _ _--.l '........'--"~~p-

JUN 292009
1

IN THE DISTRICT COURT OF THE FOURTH JUDIC
2

THE STATE OF IDAHO, IN AND FOR THE CO

3

5

7

ADA COUNTY HIGHWAY DISTRICT,
a body politic and corporate of the State
of ldahoJ

.

8

Case No. CVOC 0605904

Plaintiff!
Counterdefendant1
10
11

12

13
14

15

vs.
SETTLERS IRRIGATION DISTRICT.
an irrigation district organized and
existing under and by virtue of the laws of
the State ofIdaho,

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER ON PENDING MOTIONS

Defendant!
Counterclaimant.
This matter came before the Court on Plaintiff's Motion for Partial Summary Judgp1ent,

17

Defendant's Motion for Summary Judgment, Plaintiffs Second Motion for Partial Summary
1B

19

Judgment. Defendant's Second Motion for Summary Judgment, Defendant's Third Motion for

::20

Summary Judgment, Plaintiffs Motion for Reconsideration, and Defendant's Motion for

21

Clarification. Oral arguments for Plaintiffs Motion for Partial Summary Judgment and Defendanfs

22

Motion for Summary Judgment were heard May 4, 2009. Oral arguments for Plaintiffs Second

23

Motion for Partial Summary Judgment, Defendant's Second Motion for Summary Judgment, and

24

Defendant's Motion for Clarification were heard May 29, 2009. Oral arguments for Defendant's

25
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3

Third Motion for Summary Judgment and Plaintiff's Motion for Reconsideration were heard June 1,
1

2

2009. Scott Hess and Dean Bennett appeared for the Plaintiff Ada County Highway District

3

(ACHD). Jeffrey Thompson and Kimberly Evans Ross appeared for the Defendant Settlers

4

Irrigation District (Settlers). The Court considered each matter under advisement at the time of the

5

hearing. The case is scheduled for trial before the Court without a jury, on July 29,2009.

6
7

SUM~yJUDGMENTSTANDARD

Summary judgment is appropriate if "the pleadings, depositions, and admissions on file, ..

8

together with the affidavits, if any, show that there is no genuine issue as to any material fact and
9

10

that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c). If the evidence

11

reveals that no disputed issues of material fact exist, then only a question of law remains. First Sec.

12

Bank of Idah.Q, N.A. v. Murphy, 131. Idaho 787, 790, 964 P.2d 654, 657 (1998). In a motion for

13

summary judgment, all disputed facts are construed liberally in favor of the non-moving party and

14

all reasonable inferences drawn from the record are to be drawn in favor of the non-moving party..

15

See Williams v. Blakley, 114 Idaho 323, 324, 757 P.2d 186, 187 (1988); Blake v. Cruz, 108 Idaho

16

253,255,698 P.2d 315, 317 (1985). Where the evidentiary facts are undisputed and the trial court
17

rather than a jury will be the trier of fact, summary judgment is appropriate, despite the possibility
18
19

of conflicting inferences because the court alone will be responsible for resolving .the conflict

20

between those inferences. Riverside Development Co. v. Ritchie, 103 Idaho 515, 519, 650 P .2d 657,

21

661 (1982); see also Cameron v. Neal, 130 Idaho 898, 900, 950 P.2d 1237, 1239 (1997).

22
23

Idaho Rule of Civil Procedure 56(e) provides that an adverse party may not simply rely upon
mere allegations in the pleadings, but must set forth in affidavits specific facts showing there is a

24

genuine issue for trial. See Rhadehouse v. Stutts, 125 Idaho 208, 211, 868 P.2d 1224, 1227 (1994).
25
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4

The affidavits either supporting or opposing the motion must set forth facts that would be
1

2

admissible in evidence and show that the affiant is competent to testify. Jd., I.R.C.P. 56(e). To

3

withstand a motion for summary judgment, the non-moving party's case must be anchored in

4

something more than speculation; a mere scintilla of evidence is not enough to create a genuine

5

issue. Zimmerman v. Volkswagon ofAmerica, Inc., 128 Idaho 851, 854, 920 P.2d 67, 69 (1996).

6

ISSUES

7

ACRD seeks an order granting summary judgment 1) dismissing Settlers' nuisance claim for
8

failure to show an exclusive right of possession and as barred by ACHD's prescriptive rights; 2)
9
10

dismissing Settlers' trespass claim for failure to show an exclusive right. of possession; 3)

11

dismissing Settlers' quiet title claim for failure to show an exclusive right of possession and for

12

failure to join all parties whose rights would be affected by such a ruling; 4) denying Settlers'

13

request for declaratory relief that Idaho Code § 42-1209 allows an irrigation district to determine in

14

its sole discretion whether a planned encroachment unreasonably or materially interferes with the

lS

use and

enJ~yment

of an irrigation easement; 5) denying Settlers' request for declaratory relief that

16

Idaho Code § 42-1209 allows an irrigation district to condition the written permission required to
17

18
19

establish an encroachment on any and all terms deemed necessary by the irrigation district; 6)
dismissing any claim for relief based upon ACHD's National Pollutant Discharge Elimination

20

System (NPDES) permit; 7) clarifying that AeRD may proceed on it's Idaho Consumer Protection

21

Act (ICPA) claim related to the alleged attorney fee scheme; and 8) clarifying that the Economic

22

Loss Rule does not apply to a case where contract remedies are not available or in the alternative

23

allowing ACHD to amend its complaint to add a breach of oral agreement claim.

24

25
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•
Settlers seeks an order granting summary judgment I) quieting title in the irrigation
1
2

easement; 2) dismissing ACHD's prescriptive easement claim for failure to meet all of the elements;

3

3) declaring that ACHD has no right to drain into the North Slough because it is not and was not

4

historically a natural waterway; 4) holding that ACHD's discharge is a nuisance based on the risk of

5

flood; 5) holding that ACHD's discharge is a private and public nuisance based on the levels of

6

pollutants in the discharged water; 6) holding that ACHD's discharge is a trespass upon Settlers'

7

irrigation easement; 7) dismissing ACHD's interference with property rights claims; 8) dismissing
B

ACHD's indemnity claim as a derivative of a negligence claim; 9) clarifying that Jdaho Code §§ 610
11

904b(3) and 6-904(1) apply to Settlers; and 10) clarifying that ACHD's promissory estoppel claim
is simply an affinnative equitable claim and not a foundation for monetary damages.
NATURE OF THE PROPERTY INTEREST

12
13
14

15
16

17

1B
19

ln1866, Congress enacted a law acknowledging and confirming the property rights of
owners and possessors of canals. The Act of 1866 provided:
Whenever, by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other pwposes, have vested and accrued, and the same
are recognized and acknowledged by the local cl,lstoms, laws, and the decisions of
courts, the possessors and owners of such vested rights shall be maintained and
protected in the same; and the right of way for the construction of ditches and canals
for the purposes herein specified is acknowledged and confinned.
United States Revised Statute § 2339 (14 Stat. 253, ch. 262, sec. 9, act of July 26, 1866)(codified as

20

amended at 43 U.S.C. § 661).
21

22

The next section specified that all patents granted were "subject to any vested and accrued

23

water rights, or rights to ditches and reservoirs used in connection with such water rights, as may

24

have been acquired under or recognized by the preceding section." United States Revised Statute §

25

2340 (14 Stat. 253, ch. 262, sec. 10). Although it has been held that neither of these sections created
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any new or additional rights, these federal statutory provisions gave sanction to the previously
1
2

3

recognized possessory rights of those who construct a canal or ditch to carry irrigation water across
public land. Jennison v. Kirk, 98 U.S. 453, 457 (1878).

4

Construction of the Settlers Canal began in 1884 by Christian Purdam, Rodolphas Purdham,

5

and William H. Smith. (Stevens' Report 2; Affidavit of Kimberly Evan Ross Exh. D-4.) On
November 24, 1884 the men transferred the water right and rights in the ditch to the Settlers Ditch

7

Company. (Affidavit of Kimberly Evan Ross Em. D-l.) By 1886 the first six mile section was

8

complete. (Stevens' Report 2.) At that time, the canal was constructed on either public land owned
9

by the United Stated Government or on one of four patented parcels. (Stevens' Report 1). Settlers is
10
11

the successor in interest to an express grant of right of way across two of the patented parcels. I

12

(Affidavit of Kimberly Evan Ross Exh. B.) The remainder of the canal up to the northwest terminus

13

at the Phyllis canal was completed by April 1890 on parcels of land which were not patented until

14

construction of the ditch across each parcel was complete. (Affidavit of Jennifer Stevens.)

15

Therefore, the canal was constructed primarily on unpatented federal public land and the 1866 Act

16

applies to Settlers Canal.
17

On August 29, 1892, the water right and rights to the ditch belonging to Settlers Ditch
18

19

Company were transferred to John Lemp by Sheriff's deed after a public auction. (Affidavit of

20

Kimberly Evan Ross Exh. D-3.) The rights to the ditch and the water right were then transferred to

21

the Settlers Canal Company, Ltd. on July 16, 1901. (Affidavit of Kimberly Evan Ross Exh. 0-4.)

22

Finally, the water right and property rights in the ditch were conveyed to Settlers Irrigation District

23

24

25

1 Defendant claims a prescriptive right of way across the remaining two parcels pursuant to Idaho Code § 42-1102
(1881) which provides for a right of way for a ditch across the land of another where irrigation water nrust be brought
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7

in July, 1908. (Affidavit of Kimberly Evan Ross Exh. D-7; D-8.) The 1908 documents conveying
1
2

3

the water right and rights in the. ditch to Settlers Irrigation District also conveyed an obligation to
provide water to more than sixty individuals. ld. In 2009, Settlers continues its obligation to provide
water to its members.

5
6

Since the creation of Settlers Irrigation District in 1908, the Idaho legislature has passed
statutes which impose additional obligations on irrigation districts and also provide them additional

7

protections due to the unique importance of maintaining a canal system for the benefit of agriculture
8

in Idaho. The owners or persons in control of any ditch, canal or conduit used for irrigating purposes
9

10

are required to maintain the ditch or canal in good order and repair, ready to deliver water by the

11

first of April each year, and are required to construct the necessary outlets to deliver water. Idaho

12

Code § 42-1202. There is an affirmative obligation on the owner or constructor of a ditch or canal

13

and their successors in interest "to carefully keep and maintain the ditch or canal, and the

14

embankments, flumes or other conduits, by which [waters are conducted], in good repair and

15

condition, so as not to damage or in any way injure the property or premises of others." Idaho Code

16'

§ 42-1204. In 1981, the Idaho Legislature barred any further adverse possession of easements or
17

rights of way ofirrigation districts. Idaho Code § 42-1208.
18

19
20
21
22
23

The legislature also provided a mechanism by which an irrigation district could control
encroachments to prevent interference with the operation of a canal:
Easements or rights-of-way of irrigation districts, Carey act operating companies,
nonprofit irrigation entities, lateral ditch associations, and drainage districts are
essential for the operations of such irrigation and drainage entities. Accordingly, no
person or entity shall cause or pemrit any encroachments onto the easements or rights-

24
25

onto land not adjacent to a body of water. The ownership of these two stretches of canal is not in dispute in this
litigation.
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1

2
3
4

5
6

7

8

of-way, including any public or private roads~ utilities, fences, gates, pipelines,
structures or other construction or placement of objects, without the written
pennission of the irrigation district, Carey act operating company, nonprofit irrigation
entity, lateral ditch association, or drainage district owning the easement or right-ofway, in order to ensure that any such encroachments will not unreasonably or
materially interfere· with the use and enjoyment of the easement or right-of-way.
Encroachments of any kind placed in such easement or right-of-way, without such
express written permission shall be removed at the expense of the person or entity
causing cir permitting such encroachments, upon the request of the owner of the
easement or right-of-way, in the event that any such encroachments unreasonably or
materially interfere with the use and enjoyment of the easement· or right-of-way.
Nothing in this section shall in any way affect the exercise of the right of eminent
domain for the public purposes set forth in section 7-70 I, Idaho Code.

8

Idaho Code § 42-1209 .
.9

10

ACHD is a single, county-wide highway district formed by vote of the citizens of Ada

11

County in 1972 under Idaho Code § 40-1401, et seq. (Affidavit of Dorell Hansen ,5.) Under the

12

Idaho Code, ACHD has jurisdiction, authority, and control over all roads in the cities in Ada

13

County, except for Interstate 84 and the state highways under the jurisdiction and control of the

14

Idaho Transportation Department. (Affidavit of Dorell Hansen ~6.) Upon the formation of ACHD,

15

the road departments of Ada County, the City of Boise, Garden City, the City of Meridian, and other

16

incorporated cities within Ada County transferred their road systems, drainage systems, and
17

18
19
20

supporting infrastructure to ACHD and disbanded. (Affidavit of Dorell Hansen 17); see also Idaho
Code §§ 40-1406, -1415. Today, ACHD has the duty to build and maintain roads for the use and
best interest of the citizens of Ada County.

21

The pending litigation arises from a situation where the functions of an irrigation district and

22

a highway district appear to conflict. ACHD needed to build a road and bridge across property it

23

owns in fee simple, and across Settlers Canal, in the most efficient and cost effective manner

24
25
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9

possible. Settlers has the duty to ensure the safety and integrity of the canal both for its members
1

2

and for those whose lands would be placed .at risk by a failure of or pollution of the canal.

3

A good deal confusion has arisen due to the use of the teons "easement" and ''right of way"

4

to describe the property interest which is possessed by an irrigation district or other "owner" of a

5

canal. This is evidenced by the fact that Idaho Code § 42-1209 refers to the interest as an "easement

G

or right of way" and in Idaho case law since 1913 1 which has used the teons almost

7

interchangeably. Whether the property interest is called an easement, a right of way, or something

8

else, this Court must detenninc the nature of such property interest under Idaho law.
The Idaho Supreme Court has described irrigation rights of way or easements as "of such
10
11

character that their owners have exclusive and continuous possession and control thereof. n Burt v.

12

Fanners' Cooperative [rr. Co., 30 Idaho 752, 756, 1068 P. 1078,1084 (l917). The property interest

13

has also been described as a right of "exclusive use." Canyon View Irr. Co. v. Twin Falls Canal Co.,

14

101 Idaho 604,608,619 P.2d 122, 126 (1980). In Canyon View, one canal company condemned a

15

common right to use a canal belonging to another company via eminent domain. [d. at 607, 619
P.2d at 125. The Idaho Supreme Court stated "In such cases, the original easement holder is not

17

really being deprived of his easement outright; only its exclusive use." Id. at 608, 619 P.2d at 126.
18

19
20

The Court further noted in Canyon View that one party cannot compel another to operate and
maintain a canal on its behalf. [d. at 610,619 P.2d at 128.

21
22

23

24
2S

1 See Crane Falls Power & Irrigation v. Snake River Irrigation Co, 24 Idaho 63, 68, 133 P. 655, 661 (1913)("
Appellant is claiming title to a right of way, and the only right of way claimed is that for the ditches constituting a part of
the irrigation system appellant contracted to build for the Apple Cove Association. The easement for a right of way is
entirely dependent upon the use, and, if there is DO use for the ditches under the original purpose, there can be no
easement").
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10

ACHD cites Coulsen v. Aberdeen-Springfield Canal Co., 47 Idaho 619, 277 P. 542 (1929) as
1

2

holding that a canal company's easement is not exclusive. ''There is not the same necessity for

3

exclusive possession of a right of way by canal companies as by railroads." ld. at 620,277 P. at S44.

4

However, in that case the Idaho Supreme Court was discussing the nature of the secondary

5

easement, or the right to enter upon a strip of property on either side of the canal in order to operate,

6

maintain, and repair the canal. ld. at 620,277 P. at 545. That Court held that unlike a dangerous

7

railroad requiring a high degree of care for the safe use of its primary right of way, an irrigation
8

district did not require the same need to exclude others from its secondary easement. Because
9

10
11

Settlers does not contend that the secondary right of way is exclusive and has no claims based upon
trespass onto the secondary right of way, Cou/sen is not applicable to the case at hand.

12

Similarly Pioneer Irr. Dist. v. Smith, 48 Idaho 734, 285 P. 474 (1930) is inapplicable. In that

13

case, the irrigation district claimed an easement by prescription over a hog fanner's property. Id. at

14

734,285 p, at 475. The Idaho Supreme Court held that the irrigation district had an obligation not to

15

use the canal in such a way as to materially interfere with the ordinary use of the servient estate; in

16

that case, the right of pasturage. Id. at 735, 285 P. at 476. The Court suggested that it was the ditch
17

owner's responsibility to construct the ditch so that hogs could not damage it. fd at 734, 285 P. at
18
19

475. In the case at hand, Settlers canal is an "Act of 1866" canal rather than a prescriptive canal.

20

Here, there is no question that Settlers Canal predated the ordinary use of the servient estate as a

21

bridge and road.

22
23

Under Idaho Code § 42-1209, the owner or operator of a canal has a legal right to grant or
withhold permission to encroach on the property interest. ACHD asserts that the statute only permits

24

an irrigation district to deny permission where an encroachment will unreasonably or materially
2S
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11

interfere with the canal itself, otherwise the irrigation district is obligated to grant pennission.
1
2

However, the statute does not say that the irrigation district shall grant pennission to encroach

3

unless that proposed encroachment unreasonably or materially interferes with the canal. The statute

4

begins by expressing the essential nature of irrigation and drainage entities. The statute then states

5

that no person or entity shall cause or pennit an encroachment without the written pennission of the

6

irrigation district. Finally, the statute explains that the purpose of this power to grant or deny

7

permission is to prevent unreasonable or material interference with the use and enjoyment of the
8

easement or right of way. Whether an encroachment is reasonable or unreasonable, the person or
9

10

entity seeking to encroach must acquire permission. Idaho Code § 42-1209 is a statutory grant of a

11

right to exclude. When viewed in conjunction with Idaho Code § 42-1208, which prevents adverse·

12

possession of the property interest in a canal or ditch, and with § 42-1202, which imposes liability

13

for the integrity of the canal on its owner, it is clear that the Idaho legislature intended to grant an

14

exclusive right of possession in the primary easement, which conSists of the ditch itself.

15

Therefore, Plaintiff's motions for SUIllll1aIY judgment dismissing Defendant's nuisance,

16

trespass, and quiet title claims for failure to show an exclusive right of possession are DENIED.
17
18

CONSTRUCTION OF IDAHO CODE § 42-1209

19

Each party seeks to have the Court make declaratory rulings on the construction of Idaho

20

Code § 42-1209. Specifically at issue are 1) whether the statute grants an irrigation district the sole

21

discretion to determine whether an encroachment unreasonably or materially interferes with the use

22

and enjoyment of the right of way and 2) whether the statute allows an irrigation district to place

23

conditions on the grant of permission.

24
25
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12

Unlike fee simple ownership. which gives the owner a nearly unfettered right to arbitrarily
1

2

and even unreasonably deny pennission to encroach, an irrigation district's right to exclude is

3

limited. The statute which provides the authority to grant or deny pennission to encroach imposes a

4

standard of reasonableness in detennining whether to grant or deny pemrission.

5

It is long established Idaho law that an irrigation district is a quasi-municipal cotporation

6

which possesses some governmental powers and exercises some governmental functions. Lewiston

7

Orchards Irr. Dist. v. Gilmore, 53 Idaho 377, 378-79, 23 P.2d 720, 721-22 (1933).

8

It has been held that, in accordance with general principles of administrative law, a
court in reviewing an agency's detennination should consider whether, as a matter of
10
11

law, the tribunal acted fraudulently, arbitrarily or capriciously, 'whether the
administrative order is substantially supported by evidence, and whether the tribunal's
action was within the scope of its authority.'

12

Lindstrom v. District Bd. of Health Panhandle Dist. I, 109 Idaho 956, 961, 712 P.2d 657, 662

13

(1985)(quoting Local 1494 of the International Association of Firefighters v. City of Cf;)eur d'Alene,
99 Idaho 630,633, 586 P.2d 1346, 1349 (1978». A grant of immunity to govcnunental entities and

15

their employees while acting within the course and scope of their employment imposes an

16

obligation to perfonn their discretionary governmental functions with ordinary care and in a manner
17

which is not arbitrary or capricious. Idaho Code § 6-904. A court, when making a detennination
18
19

within its discretion, must correctly perceive the issue as discretionary. act within the bounds of

20

discretion and apply the correct legal standards, and reach the decision through an exercise of

21

reason. West Wood Inv., Inc. v. Acord, 141 Idaho 75. 82, 106 P.3d 401, 408 (2005). Therefore as a

22

quasi-governmental entity, an irrigation district may only make its decision to grant or deny

23

permission through an exercise of reason and it has an obligation not to act arbitrarily and

24

capriciously.
25
26
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13

ACHD argues that where the proposed encroacher asserts that the proposed encroachment
1

2

will not unreasonably or materially interfere with the easement or right orway, the irrigation district

3

is required to accept the encroacher's assertion. The Court does not agree. To make such a finding

4

would ignore an irrigation district's obligation to ensure the safety and integrity of its entire

5

operation. An irrigation district has not only a right, but a responsibility to its members and those

6

whose property would be affected by a failure of the canal, to assess the proposed encroachment in

7

light of the continuing canal operation. A hopeful encroacher might not provide an evaluation of the
8

proposed encroachment which analyzes all that the irrigation company must take into consideration.
9

10
11

It is not unreasonable for an irrigation district to condition approval on its own review of the

encroachment.

12

To hold that Idaho Code § 42-1209 grants sole discretion to an irrigation district would read

13

into the statute a SUbjective standard not indicated by the language of the statute. The statutory

14

provision grants an irrigation district the initial discretion to make the determination whether or not

15

to grant permission through an exercise of reason, so long as the irrigation district does not act in an

16

arbitrary and capricious manner.
17

Judicial review of whether an encroachment is an unreasonable interference with a canal has
18
19

been impliedly approved by the Idaho Supreme Court. In Nampa & Meridian Irr. Dist. v. Mussell,

20

139 Idaho 28, 33, 72 P.3d 868, 873 (2003), the District Court determined that property owners

21

underlying the canal in question unreasonably interfered with the irrigation district's easement by

22

excavating the slope of the bank of the canal. If the determination of the reasonableness of an

23

encroachment were solely a decision for the irrigation district to make, the District Court and Idaho

24

Supreme Court would have so ruled. Instead, the Supreme Court affirmed the District Court's
25
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1

determination that the encroachment was unreasonable and affinned the award of damages to the
1

2

irrigation district. Id.

3

The next logical question is who should pay for the irrigation district's mdependent

4

engineering review of the proposed encroachment. ACHD asserts that § 42-1209 makes no explicit

5

provision under which an irrigation district may recover such expenses. If this Court were to find

6

that a canal company or irrigation district had no right to demand that the proposed encroacher pay

7

the reasonable costs of conducting an independent engineering analysis, it would lead to an
8

untenable situation for canal companies and irrigation districts throughout the state. Such districts
9

10

have an obligation to the public to ensure the safety of the canal and do not have a source of funding

11

to pay for such analysis without taxing their members. If a canal or irrigation company was not

12

allowed to require the proposed encroacher to shoulder such costs, the company could be forced to

13

approve a potentially unsound encroachment or go bankrupt. The argument has been raised that

14

requiring a farmer, for example, who wishes to build a small fence which would encroach on an

15

irrigation easement, to pay for an engineering analysis would be unreasonable. However, it is clear

16

that the engineering expertise required to detennine whether a small fence unreasonably or
17

materially interferes with an irrigation easement or right of way is significantly less than that which
18

19

would be required to determine whether, for example a new airport runway or highway would

20

constitute an unreasonable or material interference. An irrigation district may condition approval of

21 .

an encroachment on payment of the reasonable expenses incurred in an independent engineering

22

analysis of the impact of the encroachment on the continuing canal operations.

23

The foreseeable risk of hann to other property near a canal comes from many possible

24

sources including: a physical failure of the canal, such as an overtopping or breach; acceptance of a
25
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15

greater quantity of water than the canal can reasonable' carry; and the foreseeable risk of pollutants,
1

2

including sediment. A canal company would be justified in hiring an attorney to assess the risk of

3

liability if it were to erroneously allow an encroachment which materially interfered with the canal

4

operation. Legal analysis may also reasonably be required to assess the need for an indemnity

5

agreement and the negotiation and drafting of such an agreement. Just as a canal company may

6

require the proposed encroacher to pay the reasonable costs incurred in an engineering

7

determination of whether the encroachment is reasonable or unreasonable, the canal company may
a,

also require the proposed encroacher to pay the reasonable costs associated with a legal analysis of
9

10

the impact of the encroachment on the continuing canal operations. It is important to note that

11

allowing an irrigation district to recover expenses incurred in the requisite legal analysis to protect

12

the canal operations and property of those potentially affected by a faulty canal is not the same as a

13

judicial award of attorney fees. Further, both the method by which the canal company requires the

14

proposed encroacher to pay these costs and the reasonableness of the incurred costs are subject to

15

judicial review!

16

Settlers seeks declaratory relief that" § 42·1209 allows an irrigation district to condition the
17
18
19

20

written permission required to establish an encroachment in a right of way subject to the statute on
any and all terms which are deemed by the irrigation district to be necessary to ensure that the
proposed encroaclunent will not unreasonably or materially interfere with the use and enjoyment of

21
22
23

24

1 Although a significant amount of conflicting evidence has been placed into the record regarding the specifics of
Settlers' mechanism which is at issue, neither party has moved for summary judgment that this particular mechanism is
unlawful. See Brief in Support of ACHD's Renewed Motion 2 ("By this renewed motion, ACHD seeks the dismissal of
the remaining elements of Settlers' trespass, nuisance, and quiet title claims based on Settlers' lack of ownership or
exclusive rights to any portion of Settlers Canal or the North Slough.); Brief by ACHD in Support of Second Motion for
Partial Summary Judgment 26 ("ACHD respectfully requests that the Court enter summary judgment that § 42.1209

25
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16

the right of way." (Settlers Irrigation District's First Amended Answer to Ada County Highway
1

2
3

District'S Second Amended Complaint and Second Amended Counterclaim 1 83(c).) Idaho Code §
42-1209 does not go quite that far. An irrigation district may not impose "any and all terms." A
canal operator may only impose those tenns which are gennane or rationally related to the

5
6

continuing canal operations.

In sununary, Idaho Code § 42-1209 grants an irrigation district the initial discretion to make

7

the determination whether

Of

not to grant permission to encroach, so long as the determination is

8

made through an exercise of reason and the irrigation district does not act in an arbitrary and
9

10

capricious manner. The statute allows an irrigation company to require its own engineering and

11

legal analysis of the encroachment and is not required to accept the assessment or evaluation of the

12

proposed encroachment offered by its proponent. The irrigation district may recover the reasonable

13

expenses related to the determination of whether the proposed encroachment unreasonably or

14

materially interferes with the operation of the canal. Further, the irrigation district may demand

15

conditions that are rationally related to continuing canal operations. By necessity, the irrigation

16

district's detennination, conditions, and process are subject to judicial review.
17

ACHD has suggested two things the Court should review in determining the reasonableness
18

of Settlers' actions: 1) whether the denial of pennission to encroach was based on well supported
20

findings, rather than on arbitrary or clearly erroneous findings, that the proposed encroachment

21

would be unreasonable; and 2) whether or not the process Settlers engaged in to make that

22
23

24
25

does not authorize Settlers to impose attorney fees as a condition for obtaining pennission under the stattlte.'1.
Therefore, the issue of whether this particular mechanism/scheme is valid remains an issue for trial.
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17

determination was reasonable. The Court agrees and fmds that both of these are issues of fact to be
1

2
3

determined at trial.
ACHD's CLAIMED PRESCRIPTIVE RIGHTS TO DISCHARGE INTO SETTLERS CANAL

4

''To acquire a prescriptive easement in Idaho, a claimant must present reasonably clear and

5

convincing evidence of open, notorious, continuous, uninterrupted use, under a claim of right, with

6
7

the knowledge of the owner of the servient estate for the prescriptive period of five years," Wood v.

Hoglund, 131 Idaho 700, 702, 963 P.2d 383, 385 (1 998)(citing I.C. § 5-203; West v. Smith, 95 Idaho

8

550,557,511 P.2d 1326, 1333 (1973». The record establishes that with the exception of the 1978
9

10

outfall, the 1994 outfall, and the "2006" outfall, ACHD's predecessors discharged from all of the

II

other outfalls for more than five years before the statutory cut off of 1976. The record further shows

12

that ACHD's predecessors' discharges were open, notorious, continuous, uninterrupted, under a

13

claim of right, and with the knowledge of Settlers for that time period.

1,4

15

The scope of a prescriptive easement is determined by the actual use of the easement made
during the prescriptive period. Elder v. Northwest Timber Co., 101 Idaho 356, 359, 613 P.2d· 367,

16

370 (1980); Gibbens v. Weisshaupt, 98 Idaho 633, 638, 570 P.2d 870, 875 (1977)(quoting
17

Bartholomew v. Staheli, 86 Cal.App.2d 844, 195 P.2d 824, 829 (1948», In other words, the extent of
18

19

an easement is not an element required to show the existence of an easement. See Benninger

20

v.Derifield, 145 Idaho 373, 374, 179 P.3d 336, 338 (2008)(remanding to the District Court to

21

determine the scope of a prescriptive easement after finding the existence of a prescriptive

22

easement).

23

Settlers' motion for summary judgment dismissing ACHD's prescriptive easement claim for

24

.failure to meet all ofthe elements is DENIED. Settlers' motion for summary judgment quieting title
25
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18

to its irrigation right of way as against all claims by ACHD is DENIED. Plaintiff has met each
1
2

element required to establish a prescriptive easement, therefore summary judgment is GRANTED to

3

ACHD on this issue. However, the extent of the prescriptive drainage rights, the volume per outfaU

4

and the total volume, as of the 1976 statutory date precluding prescription of an irrigation easement

5

remains an issue of fact to be determined at trial.

6
7

SETtLERS' CLAIM TO QUIET TITLE

ACHD asserts that for Settlers to prevail on its quiet title claim, Settlers must establish that

8

it has title or exclusive right of possession to Settlers Canal and the lower North Slough. (ACHD's
9

10
11

Brief in Opposition to Settlers' Second Motion for Partial Summary Judgment 2.) The Court does
not agree. The law in Idaho clearly states "[ e]very estate or interest known to the law in real

12

property, whether legal or equitable, may be detennined in an action to quiet title." Lewiston Lime

13

Co. v. Barney, 87 Idaho 462, 468, 394 P.2d 323, 326 (1964)(citing Coleman v. Jaggers, 12 Idaho

14

125, 8S P. 894 (1906». ACHD also suggests that Settlers' claim for quiet title must fail because it

15

would affect the rights of many other parties who' drain water into Settlers Canal or the North

16

Slough. Idaho's quiet title statute provides that "[a]n action may be brought by any person against
17

another who claims an estate or interest in real or personal property adverse to him, for the purpose
18
19

of determining such adverse claim." Idaho Code § 6-401. The statute does not require that every

20

party with an interest be joined in the suit, rather a quiet title action resolves the adverse claim as

21

between the joined parties. Therefore, ACHD's motion for summary judgment dismissing Settlers'

22

claim for quiet title for lack of title and for failure to join all related parties is DENIED.

23

There remain genuine issues of material fact as to the respective rights of the parties in

24

Settlers Canal and the North Slough. The parties have previously identified this relationship as a
25
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19

primary issue in this litigation. Settlers' motion for summary judgment quieting title in the irrigation
1
2

right of way is DENIED.
SEnLERS' TRESPASS AND NUISANCE CLAIMS

3
4

Settlers seeks summary judgment declaring that ACHD's discharge of stonn water is a

5

trespass upon Settlers' irrigation easement or right of way. The Court has ruled above that Settlers

6

has sufficient exclusive interest in its irrigation easement or right of way that it may maintain its
trespass claim. Further, the Court has found that ACHD has certain prescriptive rights to discharge

8

into Settlers Canal from certain outfalls. However, there remain questions of faet as to the extent of
9

10

ACHD's prescriptive rights and whether ACHD is or has been discharging in excess of that amount

12

"

during the time period at issue based on the notice of tort claim. In addition. there remain factual
questIons as to the existence of later constructed outfalls, prescriptive rights to discharge from those

13

outfalls, and whether the discharge has been in excess of any prescriptive right to discharge.

14

Settlers' motion for summary judgment holding that the presence of ACHD's stonn water in

lS

Settlers Canal constitutes a trespass upon Settlers' exclusive right to its irrigation easement or right

16

of way is DENIED.
17

In addition, Settlers seeks summary judgment holding that ACHD's discharge into Settlers
18
19

Canal constitutes a nuisance by virtue of the increased flood risk and increased statutory liability of

20

Settlers to those whose property would be impacted by a failure of the canal. A breach of the canal

21

would result in the inability of the canal and irrigation district to perfonn its function of delivering

22

irrigation water and increased liability of the irrigation district to anyone whose real property would

23

be affected by such a breach. The Court has ruled that Settlers may maintain its nuisance claims.

24

Further, the Court has found that ACHD has prescriptive rights to discharge into Settlers Canal. As
25

26
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20

discussed above, whether ACHO is or has been actually discharging in excess of the prescriptive
1

2

rights during the relevant time period remains a question of fact precluding summary judgment on

3

this issue. The .Court finds that the Shaw Report submitted by Settlers and the Sweeney Response

4

Report submitted by ACHD each provide data to support its proponent's position as to the risk of

5

flood, ACHD's impact on the flood risk, and the potential damage from such an event. Therefore,

6

Settlers' motion for summary judgment holding that ACHO's discharge into Settlers Canal

7

.constitutes a nuisance by virtue of the increased ·flood risk and increased statutory liability is

8

DENIED.
9

10

Settlers seeks summary judgment declaring that ACHD's discharge of allegedly polluted

11

stonn water constitutes a public and private nuisance. The scope of a prescriptive easement is

12

detennined by the actual use of the easement made during the prescriptive period. Elder v.

13

Northwest Timber Co., 101 Idaho 356, 359, 613 P.2d 367, 370 (1980). Rights obtained by

14

prescription should be strictly limited. Gibbens v. Weisshaupt, 98 Idaho 633, 639, 570 P.2d 870, 876

15

(1977). ~'We are aware that some changes in the character of the dominant estate are foreseeable and

16

will necessitate changes in the use of a prescriptive easement. We however emphasize that any
17

changes in the use of a prescriptive easement cannot result in an unreasonable increased burden on
18

19

the servient estate and that the increase in use must be reasonably foreseeable at the time the

20

easement is established." Id. Where an expansion of the prescriptive easement results in more than

21

simply an increased burden on the servient estate but an increase in the nature of the easement itself,

22

foreseeability is irrelevant and the easement expansion is not allowed. Villager Condominium Ass 'n,

23

Inc. v. Idaho Power Co., 121 Idaho 986, 989, 829 P.2d 1335, 1338 (1992)("[T]his increase in width

24

'does more than merely increase the burden upon the servient estate; it has the effect of enveloping
2S
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additionaIland.''')(quoling Aztec Ltd. v. Creekside Inv. Co., 100 Idaho 566, 569, 602 P.2d 64, 67
1

2

(1979».

3

While AeHD has prescriptive rights to discharge an as yet undetermined amount into

4

Settlers Canal, ACED may not unreasonably expand such rights by discharging increased quantities

5

of pollutants into Settlers Canal. In considering whether the alleged pollutants constitute a public
nuisance, the Court must take into account the nature of the water at issue. Rather than transporting

7

bilge water 'or industrial water, Settlers Canal transports and delivers irrigation water for pastures,
8

fanns, and lawns. This water comes into contact with the community's food supply and is returned
9

10

to Idaho's public waters which are used for recreational purposes and come into direct contact with

11

the people of Idaho. Settlers Iirigation District has a right and a duty to ensure the quality of the

12

water in Settlers Canal.

13

The Court finds that there is conflicting evidence as to the existence and amount of the

14

alleged pollutants which precludes summary judgment finding a nuisance as a matter of law. At

15

trial, the Court will hear evidence as to the existence and extent of the alleged pollutants during the

prescriptive period and during the relevant period based upon the notice of tort claim as well as
17

18

evidence on the remaining elements of nuisance. Settlers motion for summary judgment declaring

19

that ACHD's discharge of allegedly polluted storm water constitutes a public and private nuisance

20

is DENIED.

21

The Court finds it inconsistent, if not disingenuous, for Settlers to state, affirm, and assure

22

the Court and opposing counsel that it is not making a claim under the Clean Water Act, but to

23

make a nuisance per se claim based upon violation ofthat same statute.

24

On the subject of judicial estoppel the Idaho Supreme Court has stated:
25
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It is quite generally held that where a litigant, by means of such sworn
1
2

3
4

5
6

statements, obtains ajudgment, advantage or consideration from one party, he will not
thereafter, by repudiating such allegations and by means of inconsistent and contrary
allegations or testimony, be permitted to obtain a recovery or a right against another
party, arising out of the same transaction or subject matter.

Loomis v. Church, 76 Idaho 87, 93-94, 277 P.2d 561,565 (1954).
Essentially, this doctrine prevents a party from assuming a position in one proceeding and
then taking an inconsistent position in a subsequent proceeding. Robertson Supply Inc. v. Nicholls,

7

131 Idaho 99, 101, 952 P.2d 914,916 (Ct. App. 1998) (citing 31 C.J.S. Estoppel and Waiver § 139,
8

§ 144 (1996». Settlers has repeatedly assured the Court and opposing counsel in open court and in
10

its briefing that it has not made a Clean Water Act claim. However, Settlers seeks summary

11

judgment on its nuisance per se claim based upon alleged violations of the Clean Water Act. These

12

are inconsistent po,sitions and Settlers seeks to obtain relief based on this claim. Settlers is judicially

13

estopped from asserting alleged violations of the Clean Water Act.

14

15

Further, in the absence of a claim properly brought under the Clean Water Act with notice to
the Administrator of the Environmental Protection Agency, this Court lacks primary jurisdiction to

16

enforce the conditions of the NPDES permit and make factual findings as to whether ACHD is in
17
18
19

violation of its permit. No action to enjoin any person or entity who is alleged to be in violation of
Chapter 35 of Title 16, United States Code, may be commenced prior to sixty days after written

20

notice of the violation has been given to the appropriate agency and to any alleged violator. 16

21

U.S.C. § 1540(g)(2)(a). Compliance with Section 1540(g)(2)(a) is a jurisdictional prerequisite to

22

filing suit. Southwest

23

etr. for Biological Diversity v.

United States Bureau of Reclamation, 143 F

.3d 515,520 (9th Cir.1998). Notice to the proper agency is required as either Federal or state action

24

may bar a citizen's suit against the alleged polluter. Molokai Chamber of Commerce v. Kukui
25
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(Molokai), Inc., 891 F.Supp. 1389, 1403 (D. Hawai'i 1995)(UTak:en in this light, the bar has a
1

2

simple and straightforward effect: when the government is seeking penalties, citizens may not.");

j

see also Wash. PIRG v. Pendleton Woolen Mills. 11 F.3d 883, 885 (9th Cir.1993). Settlers has failed

4

to give the appropriate agency the opportunity to investigate and pursue the alleged violations.

5

Without such notice having been properly given, this Court lacks the jurisdiction to make a factual

rmding that ACHD is in violation ofthe Clean Water Act or its NPDES permit.
7

This Court will not make any determination as to whether ACHD is in violation of the Clean

8

. Water Act or in violation of any terms of its NPDES pennit issued under the Act. ACHD's motion
9

10

11

for summary judgment dismissing Settlers' nuisance per se claim is GRANTED.
ACHD's CLAIMED RIGHT TO DRAIN INTO THE NORTH SLOUGH AS A NATURAL WATERWAY

12

ACHD asserts a right to discharge into the North Slough arguing that the North Slough is a

13

natural drainage which has historically collected of runoff water from the Boise bench. (ACHD's

14

Briefin Support onts Motion for Summary Judgment, 1,4.) Idaho law recognizes a natural servitude

lS

of natural drainage between adjoining lands under which a lower owner must accept the surface

16

water which naturally drains onto his land. Dayley v. City of Burley, 96 Idaho 101, 103, 524 P.2d
17

1074, 1075 (1974)(citing Loosli v. Heseman, 66 Idaho 469, 162 P.2d 393 (1945). A municipality
18
19

may discharge surface waters into an existing watercourse. See Dayley, 96 Idaho at 103,524 P.2d at

20

1075 (holding that the city may not discharge into a particular depression because the natural

21

watercourse the city sought to discharge stonn water into no longer existed). Further, it has been held

22

that a canal has no obligation to collect and carry surface waters. Teeter v. Nampa and Meridian

23

Irrigation Dist., 19 Idaho 355,356, 114 P. 8,8 (1911)("There can be no doubt but that the appellant

24

is under no obligation to collect these flood waters and carry them off through its canal. It cannot be
25
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expected or required to do 80/') Additionally, waters may not be artificiallyaccwnulated and then
1
2

3

cast upon lower lands in unnatural concentrations. Dayley, 96 Idaho at 103,524 P.2d at 1075 (citing

Teeter v. Nampa and Meridian Irrigation Dist., 19 Idaho 355, 114 P. 8).

4

ACHD would have a right to drain surface water not artificially accumulated into unnatural

5

concentration into the North Slough if it were a natural watercourse. Watercourse has been defined

6

as "a stream of water flowing in a defmite channel, having a bed and sides or banks, and discharging

7

itself into some other stream. or body of water. The flow of water need not be constant, but must be

a
more than mere surface drainage occasioned by extraordinary causes; there must be substantial
9
10

indications of the existence ofa stream, which is ordinarily a moving body of water." Hutchinson v.

11

Watson Slough Ditch Co., 16 Idaho 484, 485, 101 P. 1059, 1061 (1909). Among the documents the

12

Court has reviewed to detennine whether ACHD has a natural servitude to discharge into the North

13

Slough are the exhibits attached to the December 12,2008 Affidavit of WaIter Bithell; the December

14

15,2008 Affidavit of Dorell Hansen; the April 23, 2009 Affidavit of Dorell Hansen; the April 27,

15

2009 Affidavit of Charles Sweeney; and the Stevens Report. Notably, neither party has asserted that

16

the North Slough was historically a channel. Despite the evidence provided by ACHD tending to
17

1B

show that the North Slough is in what may have been a natural depression in the land, the record
w~ter

19

shows that the North Slough was not a

20

channel with bed and banks before the construction of the canal.

21
22

23

course as defined by Idaho law having a definite

Settlers'motion for summary judgment holding that AeHD has no natural servitude to
discharge into the North Slough is GRANTED.
ACHD's INTERFERENCE WITH PROPERTY RIGHTS CLAIMS

24
25
26
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ACHD makes three claims for interference with property rights: 1) interference with its fee
1

2

simple ownership of the property at the location of the Maple Grove bridge; 2) interference with its

3

property rights in the two outfalls at the Maple Grove bridge; and 3) interference with its property

4

rights to discharge stonn water into Settlers Canal through the remaining outfalls. For each claim,

S

ACHD asserts that Settlers' demand for conditions relating to the grant of written permission to
encroach on its irrigation easement unreasonably interfered with ACHD's property rights by

7

preventing ACHD frorq using its property right. Although these claims initially survived a Rule
8

12(b)(6) motion to dismiss, it does not follow necessarily that the cause of action will survive a
9

10

motion for summary judgment. The inquiry on a motion to dismiss is whether, when drawing all

II

inferences available from the record in favor of the non-moving party, a party has stated a claim for

12

relief. Harper v. Harper, 122 Idaho 535, 835 P.2d 1346 (Ct. App. 1992); Miles v. Idaho Power Co.,

13

116 Idaho 635, 778 P.2d 757 (1989). ''The issue is not whether the plaintiff will ultimately prevail,

l4

but whether the party is entitled to offer evidence to support the claims." Gallagher v. State, 141

lS

Idaho 665, 667, 115 P.3d 756, 758 (2005). If the plaintiff can prove no set of facts upon which the

16

court could grant relief, the complaint should be dismissed. Johnson v. Boundary Sch. Dist. No.
17

101,138 Idaho 331. 334 (2003).
18

19

Generally, at the time of a motion to dismiss, a court does not have the factual information it

20

gains upon a motion for summary judgment. On summary judgment, the party asserting a claim may

2l

no longer rely upon mere allegations in the pleadings, but must set forth in affidavits specific facts

22

showing there is a genuine issue for trial. See Rhodehouse v. Stutts, 125 Idaho 208, 211, 868 P.2d

23

1224, 1227 (1994). Where the evidentiary facts are undisputed and the trial court rather than a jury

24

will be the trier of fact, summary judgment is appropriate, despite the possibility of conflicting
25

26
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inferences because the court alone will be responsible for resolving the conflict between those
1
2
3

inferences. Riverside Development Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d 657, 661 (1982);
see also Cameron v. Neal, 130 Idaho 898, 900, 950 P.2d 1237, 1239 (1997).

4

Finding no Idaho case law establishing the elements of an interference with property rights

5

claim, ACHD points to an unreported Southern District of Texas case and suggests that the

6

elements are 1) interference with one's property or property rights; 2) the interference was

7

intentional and caused damage; and 3) the interference was without just cause or legal excuse. See
8

Malone v. Bodycote Thermal Processing, Inc., 2007 WL 2572178, at *12 (S.D. Tex June 21,2007).
9

10

Idaho law holds that the interference must be an unreasonable interference. Nampa & Meridian Irr.

11

Dist. v. Mussell, 139 Idaho 28, 32-33, 72 P.3d 868,872-73 (2003). Without adopting the proposed

12

Texas elements, the Court finds based upon the record Settlers has not umeasonably interfered with

13

ACHD's property rights in its fee simple ownership of the real property at the location of the Maple

14

Grove bridge, with any rights to discharge from the two outfaIls at the Maple Grove bridge, or with

15

ACHD's prescriptive rights to discharge from the remaining outfaIls. Although Settlers demanded

16

that ACHD cease all discharge and made a claim seeking injunctive relief ceasing all discharge
17

from all outfaIls, the record is clear that the status quo was maintained and ACHD has not in fact at
18
19

any time been prevented from discharging from any outfaIl. ACHD did temporarily haIt

20

construction at the bridge site as a result of the stop work demand letter sent by Settlers. However,

21

the record makes clear that both parties have property rights affected by the Maple Grove bridge

22

construction. It is not unreasonable for two parties with apparently conflicting property interests to

23

utilize the legal system to clarify those property rights before proceeding with a construction project.

24
25
26
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Settlers' motion for summary judgment dismissing ACHD's interference with property
1

2
3

rights claim is GRANTED.

ACHD's INDEMNITY CLAIM

4

Settlers asserts that under Idaho law, a common law indemnity claim is derivative of a

5

negligence claim. (Third Memorandum in Support of Settlers Irrigation District's Motion for Partial

6

Swnmary Judgment'Re: Damages - ACHD's Claim for Interference with Property Rights and

7

Indemnity 8.) Although most cases which involve a claim for common law indemnity are based on a .
8

negligence claim, there is no authority in Idaho which holds that common law indemnity is limited to
9

10

negligence actions. The Idaho Supreme Court has stated "The common law right of indemnity . . .

II

refers to those situations where a person who without fault on his part is compelled to ,pay damages

12

occasioned by the negligence of another." May Trucking Co. v. International Harvester Co., 97
.. r

13

Idaho 319, 321, 543 P.2d 1159, 1161 (1975). But, the Court continued, 'The party seeking indemnity

1.4

may base his claim on a number of theori~llg . the following examples ...." Id. Those

15

examples included a .situation where the· maemnitee was negligent and the indemnitor reckless; a

16

situation where a municipality has a primary duty of safety and the indemnitee had only a secondary
17

duty of safety; and vicarious liability for the negligence of another. Id. Nothing in these three
18

19

examples can be construed to mean that indemnity is limited to negligence. When distinguishing

20

between indemnity, subrogation, and contribution, the Idaho Supreme Court stated, "All those

21

principles are based on the concept that a party should be held responsible for his own wrongs, and if

22

another is compelled to pay damages caused by the wrongdoer, that party is entitled to recover from

23

the wrongdoer." Chenery v. Agri-Lines Corp., 115 Idaho 281, 284, 766 P.2d 751, 754 (1988). This

24
2S
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use of the word "wrongs" as opposed to negligence indicates that negligence is not the only cause of
1
2

action which will sustain a claim for indemnity.

3

In the case at hand, if the factual finding is made that Settlers promised ACHD a grant of

4

pennission to encroach and ACHD reasonably and detrimentally relied on that promise incurring the

5

alleged delay damages, then it would not be unreasonable to require Settlers to indemnify ACHD for

6

those reliance expenses. Settlers' motion for summary judgment dismissing ACHD's indemnity

7

claim as a derivative of a negligence claim is DENIED.
8

ACHD's PROMISSORY ESTOPPEL CLAIM
9
10

In its April

20~

2009 Memorandum Decision and Order on Defendant's Motion for Partial

11

Summary Judgment on Damage Claims, the Court dismissed ACHD's equitable and quasi-estoppel

12

claims, but held that summary judgment on ACHD's promissory estoppel claim was precluded by

13

the existence of genuine issues of material fact. Settlers moved this Court for an order clarifying that

14

the promissory estoppel claim is simply an affirmative equitable claim and not a foundation for

15

money damages.

16

Under Idaho law, the elements of promissory estoppel are: "(1) the detriment suffered in
17

reliance was substantial in an economic sense; (2) substantial loss to the promisee acting in reliance
18

19

was or should have been foreseeable by the promisor; and (3) the promisee must have acted

20

reasonably in justifiable reliance on the promise as made." Gillespie v. Mountain Park Estates,

2+

L.L.C., 138 Idaho 27, 29, 56 P.3d 1277, 1279 (2002). That two of the three elements focus on the

22

economic loss of a party who reasonably relied upon a promise made by another is an indication that

23

money damages may be awarded in certain situations in order to achieve an equitable result. If there

24

are factual findings made that 1) Settlers promised ACHD a grant of permission to encroach, 2)
2S
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ACHD reasonably and detrimentally relied on that promise, 3) ACHD suffered a substantial
1

2

economic loss, and 4) the loss was or should have been foreseeable to Settlers, then it would not be

3

unreasonable to hold Settlers liable for that loss. Settlers' motion for clarification or reconsideration

4

that ACHD's promissory estoppel claim is simply an affirmative equitable claim and not a basis for

5

money damages is DENIED.

6

APPLICABILITY OF THE IDAHO CONSUMER PROTECTION ACT

7

The Court has previously dismissed ACHD's Idaho Consumer Protection Act (ICPA) claim,

8

holding that the permission at issue is not a good or service under the ICPA. ACHD sought
9

clarification" that it could proceed on its ICPA Claim related to the alleged forced sale of legal

'4

10
11

services. Under the Act, services are defmed as "work, labor or any other act or practice provided or

12

performed by a seller to or on behalf of a consumer." Idaho Code § 48-602(7). As a matter of law,

13

Settlers cannot be the seHer oflegal services. Idaho Code § 3-104; Freeling v. Tucker, 49 Idaho 475,

14

476,289 P. 85, 86 (l930)("It is unlawful to practice law within this state without having become

15
16

duly admitted and licensed."). Whether or not Settlers individual attorneys or finn, as the seller of
legal services, engaged in behavior which would violate the ICPA is not a question before this Court

17

as neither the attomeys nor Moffatt Thomas are parties to this action. ACHD's motion for
18

19
20

21

clarification or reconsideration is DENIED. ACHD may not proceed in this litigation on any claim
under the rcpA.
ApPLICABILITY OF THE ECONOMIC Loss RULE

22

The Court previously dismissed ACHD's negligence claim holding that the economic loss

23

rule applies to this case and prohibits recovery of purely economic losses in a negligence action.

24

ACRD argues that where there is no contract or contract type remedy, the economic loss rule should

2S
?f>
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not apply. The current black letter law of the state ofIdaho is that the economic loss rule "applies to
1

2

negligence cases in general." Ramerth v. Hart, 133 Idaho 194, 197; 983 P.2d 848,851 (1999). This

3

Court is not in a position to overturn the established law of the state. ACHD's motion for

4

clarification that the economic loss rule does not apply where contract damages are not available

5

and motion to reconsider the applicability of the economic loss rule are DENIED.

6

APPLICABILITY OF THE IMMUNITY PROVISIONS OF THE ITCA

7

In its April 20, 2009 Memorandum Decision and Order on Defendant's Motion for Partial
8

Summary Judgment on Damage Claims, the Court held that the Idaho Tort Claim Act (ITCA), its
10

notice provisions, and its immunity provisions are applicable to Settlers as a political subdivision as

11

defined by the Act. The Court further held that Settlers was acting in its governmental function, but

12

that a determination as a matter of law as to the state of mind of Settlers regarding its conduct was

13

precluded. There remain genuine issues of material fact as to whether Settlers' acted with ordinary

14

care and whether its conduct was without malice or criminal intent or without gross negligence or

15

recklessness, willfulness or wantonness so as to preclude application of the ITCA immunity

16

provisions.
17
18

19

Settlers then requested clarification from the Court that Idaho Code §§ 6-904B(3) and 6904(1) apply to Settlers and the only remaining issue for trial is whether Settlers acted with the

20

requisite state of mind that would prevent application of either statute. ACHD opposes this motion,

21

arguing that § 6-904(1) requires the governmental entity to act both without 'malice or criminal

22

intent and with the exercise of ordinary care and also arguing that until the factual detenninations as

23

to Settlers state of mind and exercise of ordinary care are made, there can be no determination that

24

the immunity provisions apply to Settlers.
2S
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The Court has already held that the immunity provisions apply to an irrigation district as a
1

political subdivision. As previously stated, the factual determinations as to Settlers state of mind
I

2

3

and exercise of ordinary care preclude a finding as a matter of law that Settlers is entitled to

4

immunity under either of these two provisions in this instance. Settlers' motion for clarification that

5

the only remaining issue for trial is a factual determination of Settlers' state of mind is DENIED.

6
7

IT IS SO ORDERED.

8
9

10

Dated this

:J.1'I"
day of June, 2009.

11

12
13
14

15
16
17

19

20
21

22
23

24
25
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CERTIFICATE OF MAILING

I, HEREBY CERTIFY that on the 3l> day of June, 2009, I caused a true and correct copy of
the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER ON PENDING
MOTIONS to be served by the method indicated below, and addressed to the following:

4

5

6

Scott Hess
101 S. Capitol Blvd., Ste. 1400
Boise, ID 83701

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

John Ward,
101 S. Capitol Blvd., lOth Floor
Boise, ID 83701

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered '
( ) Overnight Mail
C('tFacsimile :3~S'. $"3' g~
~O~ S'~ ";). - S'"III

Jeffrey Thomson
251 E. Front St., Ste. 300
Boise, ID 83701

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
~ Facsimile '"38'1'- 6'g ¥¥-

~Facsimile :J'f3~ sgG, 9

7

8

10

11
12
13
14

15

J. DAVID NAVARRO
Clerk ofthe District Court
Ada County, Idaho

17
18

19
20

21
22
23
24

25
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EXHIBITB
TO AFFIDAVIT OF DYLAN B. LAWRENCE IN SUPPORT
OF MOTION FOR PARTIAL SUMMARY WDGMENT

492

State

,ho

DEPARTMENT OF WATER 'RESOURCES
WESTERN REGION,

2735 AlrpOIt Way. Boise. Idaho 83705 • (208) 334-2190
Po. KEITH HIGGINSON

CEOL D. AHDRUS

Dlre<tOr

~rno'

March 18, 1988

.:.

.Cl ty of Caldwell
P.O. Box 1177
Cardwell, Idaho 83606

.. _--:._.- ....

.;

u~0~\.~pj~;'*/f.·

RE:63-S-703
Gentlemen:
This office has reviewed your above referenced application for a permit to
alter a stream channel and has prepared a decision as provided for in Section
42-3805 of the Idaho Code.

--

You may consider this letter as a permit to alter the stream channel shown on
your application provided the conditions listed below are adhered to.
SPECIAL CONDITIONS:
MINIMUM STANDARDS (These standards are established in the State of
Idaho, Department of Yater Resources Rules and Regulations regarding Stream
Channel Alterations dated March 1, 1985, and are enclosed with this permit.)
9,1 - Construction Procedures
9,2 - Dumped Rock Riprap
9,8 - Removal of Sand and Gravel Deposits
All areas subject to erosion as a result of the construction shall be
protected with rock riprap or other suitable methods of erosion protection.

All construction shall be completed in accordance with descriptions and
methods on the application and attachments submi tted wi th the application
Any changes must be approved by this department
unless otherwise specified.
prior to construction.
Cofferdams or other diversion structures shall be utilized during construction
of instream channel stabilization structures to avoid working in the flowing
stream.

All temporary structures, excavated material, vegetation or construction
debris resulting from the construction shall be disposed of out of the.stream
channel where it cannot reenter the channel at high flows.

493

COC120125

'Page 2
63-S-703
,A· permi t is not required from the Department of Lands.
This permit specificallY prohibits the removal of streambed material from
beloy the yater surface in the floYing part of the channel and/or pushing or
, pulling streambed material across the wetted stream channel.
No -equipment shall be operated in the flowing portion of the, stream channel.

..

This permit shall expire on December 31, 1988 •.
GENERAL CONDITIONSz
This permit does not constitute an~ of the following:
a.
An easement or right-of-way to trespass across or work upon property
belonging to others.
b.
Other approval that may b~ required by State or Federal Government,
unless specifically stated in the special conditions above.
c.
Responsibility of the Department of Vater Resources for damage to
adjacent properties due to work done.
d.
Compliance with the Federal Flood Insurance Program, FEHA regulations
or approval of the local Planning and Zoning authority.
The permit holder or operator must have a copy of
alteration site, available for inspection at all times.

this

permit at the

The Departmen t of ,Vater Resources may cancel this permit at any time that it
determines such action is necessary to minimize adverse impact on the stream
channel.
CONDITIONS AND CONSTRUCTION PROCEDURES APPROVED UNDER THIS PERMIT HAY NOT
COINCIDE VITH THE PROPOSAL AS SUBMITTED. FAILURE TO ADHERE TO CONDITIONS AS
SET FORTH HEREIN CAN RESULT IN LEGAL ACTION AS PROVIDED FOR IN SECTION
42-3809, ~ CODE.

494
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Page 3
63-5-703
If you object to the decision issuing this permit with the above conditions,
you have .. fifteen days in which to notify. this office in. vriting that· you
request a formal hearing on the matter. If an objection has not been received
.vithin fifteen days, the decision vill be final.

-

If you have any questions, please contact this offi.ce.
Sincerely,

~88~

. ~David R. Tuthill, Jr., P.E.
Manager, Vestern Regional Office
DRT:e
enc.
cc: IDOL, IDFG, IDBV - DOE, C of E (Boise, Valla Valla)
J-U-B Engineers
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State
DEPARTMENT OF WATER RESOURCES
Western

May 2, 1996

GOVERNOR

I. DREHER

Gordon Law
% City of Caldwell
621 Cleveland
Caldwell, Idaho 83605

RE:

Application for stream Channel Alteration Permit #63-S-1151
outfall structure for a stormwater drain.

Dear Mr. Law:
This office has reviewed the above referenced application for a
permit to alter a stream channel and has prepared a decision as
provided for in section 42-3805, Idaho Code.
You may consider this letter as a permit to construct the outfall
structure as described on your application. However, conditions and
construction procedures approved under this permit may not coincide
with the proposal as submitted.
MINIMUM STANDARDS (These standards are established in the
stream Channel Alterations, Rules and Regulations dated November
1992, and are enclosed with this permit.)
056 - construction Procedures
057 - Dumped Rock Riprap
THIS PERMIT DOES NOT RELIEVE THE APPLICANT OF THE RESPONSIBILITY TO
OBTAIN A SEPARATE PERMIT FROM THE U.S. ARMY CORPS OF ENGINEERS IF
A PERMIT IS REQUIRED. A COpy OF THIS PERMIT HAS BEEN PROVIDED TO
THE CORPS FOR THEIR' REVIEW.
THIS AUTHORIZATION IS APPLICABLE ONLY TO DEPARTMENT OF WATER
,RESOURCE PERMITS ADMINISTERED BY THE STREAM CHANNEL PROTECTION
PROGRAM. IT DOES NOT RELIEVE YOU OF THE RESPONSIBILITY TO OBTAIN
OTHER LOCAL, STATE, AND/OR FEDERAL PERMITS WHICH MAY BE REQUIRED.
Any discharge of stormwater into Indian Creek shall be in
compliance with Idaho Water Quality standards and Guidelines for
the Treatment and Disposal of Stormwater Runoff as determined by
IDHW-DEQ.

All construction shall be done from the bank unless specifically
authorized and an ingress and egress route is preapproved.

Celebrating Our Centennial Year ofService to Idaho 1895-1995-
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All construction. shall be completed in accordance with descriptions
.. and methods on the application and attachments submitted with the
. application or as addendums unless otherwise specif ied.
Any
changes must be approved by .this Department prior.to commencement
'. of construction.
:. .

All areas disturbed by construction shall be revegetated and/ or
reseeded as recommended by Idaho Department of Fish and Game and/or
the lo.cal office of the Natural Re'sources Conservation service.
Ail construction activities shall be conducted in such a manner as
to minimize turbidity and other water quality impacts.
All vegetative debris and excavated material, shall be disposed of
· out of the stream channel where it cannot reenter the chanhel at
high flows.
All temporary structures., construction debris and
litter from the construction and construction workers shall be
removed from the site and disposed of properly.
.
Fuei, oil, and other hazardous materials shall be stored,' and
· equipment refueled, away from the stream to ensure that' a spill
cannot ·enter the stream channel.
This project must be conducted in accordance with the best
management practices which are identified as "Rules and Regulations
and Minimum standards for stream Channel Alterations" as adopted by
· the Water Resource Board.
Failure to do so, without specific
approval, may result in a violation of state water Quality
standards.
THIS PERMIT SHALL EXPIRE ON DECEMBER 31, 1996.

GENERAL CONDITIONS
This permit does not constitute any of the following:
a.
An easement or right-of-way to trespass across or work upon
property belonging to others.
b.
Other approval that may be required by state or Federal
Government, unless specifically stated in the special
conditions above.
c.
.Responsibility of the Department of Water Resources for damage
to adjacent properties due to work done.
d.
Compliance with the Federal Flood Insurance Program, FEMA
regUlations or approval of the local Planning and Zoning
authority.
Idaho Code, sections 55-2201 - 55-2210 requires the applicant
and/or his contractors to contact Digline not less than three (3)
working days prior to the start of any excavation for this project.
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The phone nUmbers for Digline
statewide 1-800-342-1585.

are,

Boise

area

342-1585

and

~he permit holder or operator must have a copy of this permit at
the alteration site, available for inspection at all times.

FAILURE TO ADHERE TO CONDITIONS AS SET FORTH HEREIN CAN RESULT IN
LEGAL ACTION AS PROVIDED FOR IN SECTION 42-3809, IDAHO CODE.
If you object to the decision issuing this permit with the above
, conditions, you have fifteen days in which to notify this office in
'writing that you request a formal hearing on the matter.
If an
objection has not been received within fifteen days, 'the decision
will be final.
If you have any questions, please 'contact Gene Gibson at 334-2266
or this office.
sincerely,

~f?"7~d

David R. Tuthill, Jr., P.E.
Manager, western Regional Office
DRT:MGG:g
cc:, IDOL, IDFG, IDHW-DEQ, C of E (Boise)
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. . State of Idaho
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
(208) 334-2348
April 21, 1999
DIRK KEMPTIIORNE
GOVERNOR

KARL J. DREHER
D~REcroR

city of Caldwell
Engineering Department
P.O. Box 1177
Caldwell, Idaho 83605
RE:

Application for stream Channel Alteration Permit #63-S-1414
Project on Elijah Drain.

Dear Sir:
This office has reviewed the above referenced application for a
permit to alter a stream channel and has prepared a decision as
provided for in section 42-3805, Idaho Code.
You may consider this letter as a permit for' the culvert extension
and sewer main as described on your application. However,
conditions and construction procedures approved under this permit
may not coincide with the proposal as submitted.
MINIMUM STANDARDS (These standards are established in the
Stream Channel Alterations, Rules and Regulations dated November
1992, and are enclosed with this permit.)
056 - Construction Procedures
062 - CUlverts and Bridges
066 - Pipe crossings
THIS PBRKIT DOES NOT RELIEVE THE APPLICANT OF THE RESPONSIBILITY TO
OBTAIN A SEPARATE PERMIT FROK THE U. S. ARMY CORPS OF ENGINEERS
BEFORB STARTING THIS PROJECT. YOU SHOULD CONTACT THEIR OFFICE AT
(208) 343-0671 TO OBTAIN ADDITIONAL INFORMATION ON PERMITTING
REQUIREMENTS THAT HAY BB NBEDED FOR THIS PROJBCT.
THIS AUTHORIZATION IS APPLICABLE ONLY TO DBPARTMENT 011' WATER
RBSOURCB PERMITS ADMINISTERED BY THB STREAK CHANNEL PROTECTION
PROGRAM. IT DOES NOT RELIEVE YOU OF THE RESPONSIBILITY TO OBTAIN
OTHER LOCAL, STATE, AND/OR FEDERAL PERMITS WHICH HAY BE REQUIRED.
The applicant shall submit plans and specifications for all water
and sewer line crossings and appurtenant facilities to the Division
of Environmental Quality for review and approval prior to
construction.
Plans and specificat.;.ons shall be prepared by a
professional engineer who is registered in the State of Idaho.
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water and sewer line crossings shall meet all applicable rules and
regulations as stipulated within the Administrative Rules of the
D.epartment of Health and Welfare, in particular, "Chapter 02 ...
water Quality Standards and Wastewater Treatment" and "Chapter 08 Public Drinking Water Systems."
.
Division of Environmental Quality requires that any discharge from
this project must provide for no net increase in Total Maximum
Daily Load allocation for water quality limited water bodies in the
Elijah Drain watershed and shall be in compliance with Idaho Water
Quality Standards and Wastewater Treatment Requirements and EPA
NPDES permit requirements.
All construction shall be completed in accordance with' descriptions
and methods on the application and attachments submitted with the
application or as addendums unless otherwise specified.
MY
changes must be approved by this Department prior to commencement
of construction.
Uncured concrete shall not come into contact with surface waters.
The discharge of all concrete shall be completed when the work area
has been dewatered through the use of an approved cofferdam and
excess water evacuated. Cleaning of concrete transport equipment,
distribution equipment or equipment contaminated with concrete IS
NOT PERMITTED where the effluent from such cleaning will enter the
waterway.
All temporary cofferdams shall be constructed of either jersey
barriers, sandbags, or sheet pilings and shall be utilized during
construction to avoid working in the flowing stream. All other
materials used for cofferdams must be reviewed and approved by this
Department prior to commencement of any work in the stream channel.
A straw bale sediment trap will be used to prevent sediment
movement downstream from the project area.

"

..
~

z

stream bank vegetation shall be protected to the extent practicable
during construction. Care shall be taken to select locations for
ingress and egress from the stream that will minimize bank and
riparian vegetation damage. Disturbed and eroded areas shall be
revegetated with perennial shrubs, grasses,
and forbs as
recommended by Idaho Department of Fish and Game and/or the local
office of the Natural Resources Conservation Service, to reduce
erosion, restore bank cover and habitat and inhibit the invasion of
noxious weeds.
All culverts must be designed and placed to provide for fish
passage with acceptable swimming conditions. Their design and
placement shall be coordinated with the Idaho Department of Fish
and Game.

r
I-

I

r

1,--

t:

f~i

~~

f~

f

t

r

502

jj
COC119617

Page 3
63-S~1414

No structure (permanent or temporary) in the stream channel shall
constitute a restriction or migration barrier to fish indigenous to
this stream.
AI.I unauthorized vegetative debris and excavated material shall be
disposed of out of the stream channel where it cannot reenter the
channel at high flows.
All temporary structures, construction
debris and litter from the construction and construction workers
shall be removed from the site and disposed of properly.
All construction activities shall be conducted in such a manner as
to minimize turbidity and other water quality impacts.
Fuel, oil, and other hazardous materials shall be stored, and
equipment refueled away from the stream in a centralized location
that is constructed and maintained with underliners, to ensure that
a spill cannot enter surface and/or ground waters.
THIS PERHIT SHALL EXPIRE

~N

DECEMBER 31, 1999.

GENERAL CONDITIONS
This permit does not constitute any of the following:
a. An easement or right-of-way to trespass across or work upon
property belonging to others.
b. Compliance with the Federal Flood Insurance Program, FEMA
regulations or approval of the local Planning and Zoning
authority.
Idaho Code, Sections 55-2201 and/or his contractors to contact
working days prior to the start of
The phone numbers for Digline
statewide 1-800-342-1585.

requires the applicant
Digline not less than three (3)
any excavation for this project.
are, Boise area 342-1585 and

55-2210

rThe permit holder or operator must have a copy of this permit at
alteration site, available for inspection at all times.

~he

FAILURE TO ADHERE TO CONDITIONS AS SET FORTH HEREIN CAN RESULT IN
LEGAL ACTION AS PROVIDED FOR IN SECTION 42-3809, IDAHO CODE.
No liability whatsoever shall accrue to the Department of water
Resources for damages to other properties resulting from approval
of this permit. By accepting this approval, the permit holder not
the Department of Water Resources shall be responsible for damages
incurred to other properties caused from work performed under this
permit.
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If you object to the decision issuing this permit with the above
conditions, you have fifteen days in which to notify this office in
writing that you request a ~ormal hearing on the matter.
If an
objection has not been received within fifteen days, the decision
will be final.
.
If you have any questions, please contact me at 334-2266 extension
109 or this office~

Since:~(/

!2L-.

~n

,

"

stream Protection Specialist
western Regional Office
MGG:g
cc: IDL, IDFG, IDHW-DEQ, C of E (Boise)
>
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COHS'l'RU~J:Olf"PROCBJ)URES"
~.
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'

','

'.o

.'

(Rllle 56).

":

01 •. confo~l.l.c~#o' Proced.u~.ef;l.;Constructionshall 'be' .
done in accordanqe With·:··the.' followil)g, procedures unless specific· <.•
approval of other ·pro~eaw.es·;;"h.as been:·;givel) ·by,the Director.'· .Whell '
an. applicant de~ir,es :::;.~f;) ... pr,Qdl[:'!ed in: a'· lqanner different from. the.
. ,foll,.owinq, '..such p~()c::e~~~!.' s}iould be': described .on the. application •.

~. i. ~p~~af'~~ri::'-';" 6'i::' :construqtion . Equipment. .' " No
construction eqUipment. shall' be operated below the. existinq .water:. .
surface without specific approval:from:the Director'.: except as.. '.
follows: Fording th~ ,stre,am' a,t one ·lC)cation only will be permitted'.'
Unless otherWise speQified,f'however /. ',vehi'cles and eqUipment· will.'
not be permitted to push. or pull material along the .streambed below,
the existing wate~·level·~:::,.Work below.the water which is essential, ,
for preparation· :of '·.quivert·:.'b~dding /o~approved footing installa.~, ',' .'
tions . shall be .pemittEi,<(,;"to::>the· ext.ent··that it does. not· .creat~
unnecessary:' turbid~ty..:;:or ·~··strealU channel·.' disturbanoe.,· . Frequent:··
. fording' will riot,,·::l)~... ;.pe~i:ttii!a. in areas. where· ,extensive. turb;l.dity.
will be create<l~ .,' ." .,.:.......
.'

.
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,'

. .' .

,,:':.

"

'

03.' ·Temporary·,·structures·.:· A~Y' temporary . crossings ,::
bridge supports, 'coffe~d~ms:,;; or o~er:. structures that will be .
. needed durinq the per·it)(i:-.. ·.of·:·. . constrUction·. shall ~ be designed to
handle high: flows that;;couldbEi· anticipated during the construction
period. All'· structures: .shall. be completely removed from the. stream
channel at the .conclus·ion.. of:· .. construction :.and· the area shall, be
restored to a ·natUral: ;:~ppearance.
.
,
~,'

.','

. \"

,"

04. . Min'imi~inqD±st.urbance:.of Area.. Care shall be. taken
to cause only: 1:4e"'minimumnecessary disturbance to the natural
appearance: of· the . area •. '. StJ;eambank vegetation shall be protected
except where its removal, is absolutely. necessary for compJ.etion of
the work adjacent to·th~ stream chan~el.
05. Disposal.';ofRemoved· 'Materials. " Any veqetation,
debris, or other . material·· removed" during' :construction shall be
disposed of at -some ': locat'ion . out of the stream channel where it
cannot reenter' the: channel· during h;igh· stream·' flows.
•

.

:.

• .'

• :.:'"

~.,

. : l.

'

,r

' , " ' ; '.

:

.'

. . . .

•

06. New cut of Fill Slopes. All·new cut or fill slopes
that wiJ.l not be·protected'·"dtli some .form of riprap shall be seeded
with
grass
.
. and:. planted' with 'native vegetation to prevent erosion.
~

07 •. Fill Materiai.. All;'fill; material shall 'beplaced
and compacted in horii·o~ta-1. lifts except as provided for ,in '. Rule
55.05.e. for uncompacted'dike: and levee construction. Areas to be
filled shall be cleared:' Of' .all vegetation,· debris and other
materials that would
be objectionable ·iil the fill.
..
...... ..:.'
.

'

~

..

':'

:.'

',~'.

08.' Limitations on Construction . Period.
The Director
may limit the. periocF'o'f construction as needed to minimize
conflicts with fish.migration and·spawning, recreation use" and
other uses. . . : , ' . ' . . •. .", "
.'
.'

".

' .~"'.;,
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062.

CULVERTS AND BRXDGES (Rule 62).

01. Culverts and Bridges. CUlverts and bridges shall be
capable of carrying streamflows' and shall not significantly alter
conditions upstream or downstream by causing flooding, turbidity,
or other problems. The appearance of such installations shall not
detract from the natural surrounding,s of the area.
02. Location of CUlverts ,and Bridges •
CUlverts and
bridges should be located so that a direct line of approach exists
at both the entrance and exit. Abrupt bends at the entrance or
exit shall not exist unless suitable erosion protection is
provided.
03. Ideal Gradient. The ideal gradient (bottom slope)
is one which is steep enough to prevent silting but flat enough to
prevent scouring due to high velocity flows. It is often advisable
to make the gradient of a culvert coincide with the average
streambed gradient.
a.
Where a cuIvert is installed on a slope steeper than
20%, provisions to anchor the culvert in position will be required.
Such provisions shall be included in the application and may
involve the use of collars, headwall structures, etc.
Smooth
concrete pipe having no protruding bell joints or other irregularities shall have such anchoring provisions if the gradient exceeds
10 percent.
'
,04. Size of CUlvert or Bridge Opening. ' The size of the
culvert or bridge opening shall be such that it is capable of
passing design flows without overtopping the streambank or causing
flooding or other damage.
a.
Design flows shall be based upon the following
minimum criteria:
Design Flow Frequency
Drainage Area
Less than 50 sq. mi.
25 years*
Over 50 sq. mi. or more

50 years or greatest flow ,
of record, whichever is more

b.
For cuI verts and bridges located on U. S. Forest
Service or other federal lands, the sizing should comply with the
Forest Practices Act as adopted by the federal agencies or the
Department of Lands.
c.
For culverts or bridges located in a community
qualifying for the national flood issuance program, the minimum
size culvert shall accommodate the 100 year design flow frequency.,
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d.
If the culvert or bridge de$ign is impractical for
the site, the crossing may be designed with additional flow
capacity outside the actual crossing structure, provided there is
no increase in the Base Flood Elevation.
(NOTE: When flow data on a particular stream is unavailable, it is
almost always safe to maintain the ,existing gradient and crosssection area present in the existing stream channel. Comparing the
proposed crossing size with others upstream or-downstream is also
a valuable means of obtaining information regarding the size needed
for a proposed crossing.)
e.
Minimum clearance shall be at least one (1) foot at
all bridges. This may need to be increased substantially in the
areas where ice passage ,or debris may be a problem.
Minimum
culvert sizes required for stream crossings: (1) 18" diameter for
culverts up to 70 feet long.
(2) 24" diameter for all culverts
over 70 feet long.
f.
In streams where fish passage is of concern as
determined by the director, an applicant shall comply with the
following provisions and/or other approved criteria to ensure that
passage will not be prevented by a proposed crossing.
g.
Minimum water depth shall be approximately eight (8)
inches for salmon and steelhead and at least three (3) inches in
all other cases.

,,
{

h.
Maximum flow velocities for streams shall not exceed
those shown in Figure 17 in Appendix XVIII (or see "Forms,
Appendicies, Charts, Graphs, Etc ••• " Idaho Administrative Bulletin,
July 1, 1993, Volume 93-1, Page 37-202), for more than a 48-hour
period.
The curve used will depend on the type of fish to be
passed.
1.
Where it is not feasible to adjust the size or slope
to obtain permissible velocities, the following precautions may be
utilized to achieve the desired situation.
j .
Baffles downstream or inside the cuI vert may be
utilized to increase depth and reduce velocity. Design criteria
may be obtained from the Idaho Fish and Game Department.

k.
Where multiple openings for flow are provided,
baffles or other measures used in one opening only shall be
adequate provided that the opening is designed to carry the main
flow during low-flow periods.
05. Construction of crossings.
When crossings are
constructed in erodible material, upstream and downstream ends
shall be protected from erosive damage through the use of such
methods as dumped rock riprap, headwall structures, etc., and such
protection shall extend below the erodible streambed and into the
banks at least two (2) feet unless some other provisions ar~ made
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to prevent undermining.
a.
Where fish passage must be provided, upstream drops
at the entrance to a culvert will not be permitted and a maximum
drop of 1 foot will be permi tted at the downstream end i1:' an
adequate jumping pool is maintained below the drop.
b.
Downstream control structures such as are shown in
Figure 18 in Appendix XIX, (or see "Forms, Appendicies, Charts,
Graphs, Etc ••• n Idaho Administrative Bulletin, July 1, 3:993, Volume
93-1, Page 37-203), can be used to reduce downstream erosion and
improve fish passage. They may be constructed with gabions, pilings
and rock drop structures.
06. Multiple Openings. Where a multiple opening will
consist of two or more separate culvert structures, they shall be
spaced far enough apart to allow proper, compaction of the fill
between the individual structures.
The minimum spacing in all
situations sha!'l be 1 foot.
In areas where fish passage must be
provided, only one opening shall be constructed to carry all low
flows.
Low flow baffles may be required to facilitate fish
passage.
07. Areas to be, Filled. All areas to he filled shall be
cleared of vegetation, top'soil, and other unsuitable material prior
to placing fill. Material cleared from the site shall be disposed
of above the high water line of the stream. Fill material shall be
reasonably well-graded and compacted and shall not contain large
quantities of silt, sand, organic matter, or debris. In locations
where silty or sandy material must be utilized for fill material,
it will be necessary to construct impervious sections both upstream
and downstream to prevent the erodi,ble sand or silt from being
carried away (see Figure 19 in Appendix XX or see "Forms,
Appendicies~ Charts, Graphs, Etc •.• " Idaho Administrative Bulletin,
July 1, 1993, Volume 93-1, Page 37-204).
Sideslopes for fills
shall not exceed 1.5:1. Minimum cover over all culvert pipes and
arches shall be 1 foot.

08. Installation of Pipe and Arch CUlvert. All pipe and
arch culverts shall be installed in accordance with manufacturer's
recommendations.
a.' The culvert shall be designed so that headwaters
will not rise above the top of the cuI vert entrance unless a
headworks is provided.
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01..' St~ndards' for Pipe' crossings.
The· foll.owing
standards apply to pipe' crossings to be installed below the bed of
a stream or river su~ as utility crossings· of a gas line, sewer
line, electrical line, communicatiQrt l~ne;. water line or similar
line.
"
..•.... ' . . . ...... ,.
.

.'

:.

02 • . Depth of ~ine~"" The"line shall be installed below
the streambed to' a. depth which' will prevent erosion and exposure of
the line to ~ree.. flowing. water. in' areas of high stream velocity
where scouring ma~... occur,. th~ pipe shall be encased in concrete or
covered with· rock ·riprap :.to "·'p:reyent'· the' pipeline from becoming
exposed.
. . .., . ,., .'. . ..... .
03. ··PipeJoil'it~.·; Th'~' joints; shall be welded, glued,
cemented or fasteneC[·toqether in a' manner to provide a water tight
connection.
. .. ' ........ '.
.
..

..

'.

04. constructiort' Method~.:· Construction methods shall
provide for' el.iminatinq· o~"minimizing discharges of turbidity,
sediment, organic matter dr. toxic chemicals. A settling basin or
cofferdam may be reqqir.ed·j
for' this p\lrpose.··
.
. .
..... : , . . .
.
..,',

05. cofferdam.~;,'If." a :cofferdam . is used, it shall be
completely removed from the stream channel upon completion of the
project.
'.
. ....... ':'.
. ......
.
06. Revegetation o~ Disturbed Areas. Areas disturbed as
a resul t of the al teration shall be' revegetated wi th plants and
grasses native t,o t;l:lese az:~as~..
..

:.'

.,

'.
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THIS PERMIT DOES NOT RELIEVE THE
APPLICANT OF THE RESPONSIBILITY TO
OBTAIN A SEPARATE PERMIT FROM THE
u.s. ARMY CORPS OF ENGINEERS BEFORE
STARTING THIS PROJECT.
YOU SHOULD CONTACT THE BOISE OFFICE
AT (208) 343-0671 OR THE WALLA WALLA
OFFICE AT (509) 527-7153 FOR ADDITIONAL
INFORMATION ON PERMI-TTING
REQUIREMENTS THAT MAY BE NEEDED
FOR THIS PROJECT.
A COPY OF THIS PERMIT HAS BEEN
PROVIDED TO THE CORPS FOR THEIR
-REVIEW.
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State of Idaho

DEPARTMENT OF WATER RESOURCES

Western Regio~ 2735 Airport Way, Boi$e, IdahQ 83705-5082 - (208) 334-2190
.
FAX (208) 334-2348
DIRK: KEMPTHORNe
Governor
KARL J. DREHER
Director

March 20, 200T

Gordon Law
City of Caldwell
621 Cleveland Boulevard
Caldwell, Idaho 83605

REa

Application for Stream Channel ~lteration Permit #63-S-l562
Install water and sewer lines under Solomon Drain.

Dear Mr. Law:
This office has reviewed the apove referenced application for a
permit to alter a stream channel and has prepared a decision as
provided for in Section 42-3805, Idaho Code.
.
You may consider this letter as a permit to install water and
sewer lines under Solomon Drain as described on your application ..
HoWever, conditions and construction procedures approved under
this permit may not coincide with the proposal as submitted.
MINIMUM STANDARDS (These standards are established in the
Stream Channel Alterations, Rules and Regulations dated November
1992, and are enclosed with this permit.)
056

Construction Procedures

066

Pipe Crossings

THIS PERMIT DOES NOT RELIEVE THE APPLICANT OF THE RESPONSIBILITY
TO OBTAJ:N A SEPARATE PElUUT FROM THE U. S. ~ CORPS OF ENGINEERS ·
BEFORE STARTING THIS PROJECT.
YOU SHOULD CONTACT THEIR OFFICE AT
(208) 343-0671 'l'O OBTAJ:N ADDITIONAL :INFORMATION ON PElUaTTING
REQUIREMENTS THAT HAY BE NEEDED FOR THIS PR~CT.
A Copy OF THIS
PEJUa'l' HAS BEER PROVIDED TO 'l'HE CORPS FOR THEIR REVXEW.
THIS AUTHORIzATION IS APPLICABLE ONLY 'l'O DEPARTMENT OF WATER
RESOURCE . PERMITS ADMl:NISTERED BY THE STREAM CHANNEL PROTECTION
PROGRAM. IT DOES NOT RELIEVE YOU OF THE RESPONSIBILITY 'l'O OBTAIN
O'l'HER LOCAL, STATE, AND/OR FEDERAL PEJUaTS WHICH HAY BE REQUIRED.
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63-5-1562 city
Page 2

lweI I

DEQ REQU:IRES A SHORT TERM ACT:tVI:'l'Y EXEHPT:ION BE OBTAJ:HED FROM
CRAJ:G SHEPARD (373-0557) PRJ:OR 'rO 'rIlE START OF CONS'l'R'O'CT:ION :IF
THERE :IS A D:ISCHARGE 'rO SURFACE WATER FROM DEWA'l'ERI:NG ~

The applicant shall submit plans and specifications for all water
and sewer line crossings and appurt"enant facili ties to the
Division of Environmental Quality for review and approval prior
to construction.
A professional engineer who" is registered in
"the State of Idaho shall prepare plans and specifications.
"Water and sewer line crossings shall meet all applicable rules
and regulations as stipulated within the Administrative Rules of
th~ Department of Health and Welfare, in particular,
·Chapter 02
- Water Quality Standards and Wastewater Treatment" and "Chapter
08 -Public Drinking Water Systems.·
Uncured concrete shall not come into contact with surface waters.
The discharge of all concrete shall be completed when the work
area has been dewatered through the use of an approved cofferdam
and excess water evacuated. Cleaning of concrete transport
equipment, distribution equipment or equipment contaminated with
concrete :IS NOT PERMJ:'1'TED where the effluent from such cleaning
will enter the waterway.
Division of Environmental Quality requires that any discharge
from this project must provide for no net increase in Total
Maximum Daily Load allocation for water quality limited water
bodies and shall be in compliance with :Idaho Water Quality
Standards and wastewater Treatment Requirements and EPA NPDES
permi t requirements.
Stream bank vegetation shall be protected to
the extent
practicable during construction.
Care shall be taken" to select
locations for ingress and egress from the stream that will
minimize bank and riparian vegetation damage.
No structure (permanent or temporary) in the stream channel shall
constitute a restriction or migration barrier to fish indigenous
to this stream.
All unauthorized vegetative debris and excavated material shall
be disposed of out of the stream channel where it cannot reenter
the
channel
at
high
flows.
All
temporary
structures
construction debris and litter shall be removed from the" site and
disposed of properly.
I
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All construction activities shall be conducted in such a manner
as to minimize turbidity and other water quality impacts.
Fuel, oil, and other hazardous materials shall be, stored, and
equipment refueled away from the,stream in a centralized location
that is constructed and maintained with underliners, to ensure
that a spill cannot enter surface and/or ground waters.
TaXS PERHZT SHALL EXPIRE ON DECEMBER 31, 2001.
I

GEHERAL CONDITIONS

This permit does not constitute any of the following:
a.
An easement or right-of-way to trespass across or work upon
property belonging to others.
b.
Compliance with the Federal Flood Insurance Program, FEMA
regulations or approval of the local Planning' and Zoning
authority.
Idaho Code, Sections 55-2201 - 55-2210 requires the applicant
and/or his contractors to contact Digline not less than three (3)
working days prior to the start of any excavation for this
project.
The phone numbers for Digline are Boise area 342:"'1585
and statewide 1-800-342-1585.
The permit holder or operator must have a copy of this permit at
the alteration site, available for 'inspection at all times.
FAILURE TO ADHERE TO CONDITIONS AS SET FORTH HEREIN CAN RESULT IN
LEGAL ACTION AS PROVIDED FOR IN SECTION 42-3809, IDAHO CODE.
No liability whatsoever shall accrue to the Department of Water
Resources for damages to other propertie's resulting from approval
of this permit. By accepting this approval" the permi t holder not
the Department of Water Resources shall be responsible for
damages incurred to other properties caused from work performed
under this permit.
If you object to the decision issuing this permit with the above
conditions, you have fifteen days in which to notify this office
in writing that you request a formal hearing on the matter.
If
an objection has not been received within fifteen days, the
decision will be final.

..
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If you have any questions,
3.34-2266 extension 109.

please contact this office or me at

~~'~~A~~~
M. Gene Gibson
Stream Protection Specialist
Western Regional Office
I

MGG:g
cc: IDL, IDFG, DEQ, and C of E (Boise)
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056.

CONSTRUCTiON PROCEDURES (Rule 56).

01. .Conformance to Procedures. construction shall be
done in accordance with the following procedures unless specific
approval of other procedures has been given by the Director. When
an applicant desires to proceed in a manner different from the
following, such. procedures should be described on the application.
02. Operation
of·. construction . Equipment.
No
construction equipment shall be operated below the existing water
surface without. specific approval from the Director excepta's
follows: Fording the stream at one location only will be permitted
unless otherwise specified; however, vehicles and equipment will
not be permitted to push or pull material along the streambed below
the existing water level. Work below the water which is essential
for preparation of culvert bedding or approved footing installations shall be permitted to the extent that it does not create
unnecessary turbidi ty or stream channel disturbance.
Frequent
fording will not be permitted in areas where extensive turbidity
will be created.
03. Temporary structures.
Any temporary crossings,
bridge supports, cofferdams, or other structures that will be
needed during the period of construction shall be designed to
handle high flows that could be anticipated during the construction
period. All structures shall be completely removed from the stream
channel at the conclusion of construction and the area shall be
restored to a natural appearance.
04. Minimizing Disturbance of Area. Care shall be taken
to cause only the minimum necessary disturbance to the natural
appearance of the area. streambank vegetation shall be protected
except where its removal is absolutely necessary for completion of
the work adjacent to the stream channel.
.
Any vegetation,
05 •. Disposal of 'Removed Materials.
debris, or other material removed during construction shall be
disposed of at some location out of the stream channel where it
cannot reenter the channel during high stream flows.
06. New cut of Fill Slopes. All ·new cut or fill slopes
that will not be protected with some form of rip rap shall be seeded
with grass and planted with native vegetation' to prevent erosion.
07. Fill Material. All fill material shall be placed
and compacted in horizontal lifts except as provided for in Rule
55.05.e. for uncompacted dike and levee construction. Areas to be
filled shall be cleared of . all vegetation, debris and other
materials that would be objectionable in the fill.
08. Limitations on Construction Period. The Director
may limit the period of construction as needed to minimize
conflicts with fish migration and spawning, recreation use, and
other uses.
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PIPE CROSSINGS (Rule 66).

066.

01. Standards for Pipe crossings.
The following
standards apply to pipe crossings to be installed below.the bed of
a stream or river such as utility crossings of a gas line, sewer
line, electrical line, communication line, water line or similar
line.
.
02. Depth of Iiine. The line shall be installed below
the streambed to a depth which will prevent erosion and exposure of
the line to free flowing water. In areas of high stream velocity
where scouring may occur, the pipe shall be encased in concrete or
covered with rock riprap to prevent the pipeline from becoming
exposed.
03. Pipe Joints.
The Joints shall be welded, glued,
cemented or fastened together in a manner to provide a water tight
connection.
04. Construction Methods. construction methods shall
provide for eliminating or minimizing discharges of turbidity,
sediment, organic matter or toxic chemicals. A settling basin or "
cofferdam may be required for this purpose.
05. Cofferdam.
If a cofferdam is used, it shall be
completely removed from the stream channel upon completion of the
project.
06. Revegetation ot: Disturbed Areas. Areas disturbed as
a result of the alteration shall be revegetated with plants and
grasses native to these areas.

,"

EXHIBITF
TO AFFIDAVIT OF DYLAN B. LAWRENCE IN SUPPORT
OF MOTION FOR PARTIAL SUMMARY mDGMENT
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THIS PERMIT DOES NOT RELIEVE TH·E
APPLICANT OF THE RESPONSIBILITY TO
OBTAIN A SEPARATE PERMIT FROM THE
. U.S. ARMY CORPS OF ENGINEERS BEFORE
. STARTING THIS PROJECT..
YOU SHOULD CONTACT THE BOISE OFFICE·
AT (208) 345-2155 OR THE WALLA WALLA
OFFICE AT (509) 527-7153 FOR ADDITIONAL
INFORMATION ON PERMITTING ,
REQUIREMENTS THAT MAY BE NEEDED
FOR THIS PROJECT.
A COpy OF THIS PERMIT HAS BEEN
PROVIDED TO THE CORPS FOR THEIR
REVIEW.
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DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190
FAX (208) 334-2348
DIRK KEMPTH()RNE
. Governor
KARL·J. DREHER
Director

J3;DWU)' 7, 2002 '

' Gordon Law
City of Caldwell
621 Cleveland Blvd.
Caldwell, Idaho 83605

RE:

Application for Stream Channel Alteration Permit #63-S-1606
Sewer main crossing and culvert extension on Wilson Drain.

Dear Mr. Law:

,llis office has reviewed the above referenc~ application for a permit to alter a stream channel and
has prepared a decision as provided for in Section 42-3805, Idaho Code.
You may consider this letter as a pennit for the sewer line crossing and the c~lvert extension as
described on your application. However, conditions and construction procedures approved under
this pennit may not coincide with the proposal as submitted.
'MINIMUM STANDARDS (These standards are established in the Stream Channel Alterations,
Rules and Regulations dated November 1992, and are enclosed with this pennit.)
056 - Construction Procedures
062 - Culverts and Bridges
066 - Pipe Crossings

TIDS PERMIT DOES NOT RELIEVE THE APPLICANT OF THE RESPONSIBILITY
TO OBTAIN A SEPARATE PERMIT FROM THE U.S. ARMY CORPS OF ENGINEERS
BEFORE STARTING TIDS PROJECf. YOU SHOULD CONTACf THEIR OFFICE AT
(208) 343-0671 TO OBTAIN ADDITIONAL INFORMATION ON PERMITTING
REQUIREMENTS THAT MAY BE NEEi>ED FOR THIS PROJECT. A COpy OF THIS
PERMIT HAS BEEN PROVIDED TO THE CORPS FOR THEm REVIEW.
THIS AUTHORIZATION IS APPLICABLE ONLY TO DEPARTMENT OF WATER
RESOURCE PERMITS ADMINISTERED BY THE STREAM CHANNEL PROTECflON
PROGRAM. IT DOES NOT RELIEVE YOU OF THE RESPONSIBILITY ,TO OBTAIN
. OTHER LOCAL, STATE, AND/OR FEDERAL PERlWTS WIDCH MAY BE REQUIRED•

..---.---------,--_._---_.-- .....

_--_...... -- ...........
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· DEQ REQUIRES A SHORT TERM ACTIVITY EXEl\1PTION BE OBTAINED FROM
CRAIG $HEPARD (373,.0557) PRIOR TO THE START OF CONSTRUCTION.
· The appli,qantshall submit plans and specificati<?ns for all water and sewer line crossings and
.appurt.enant· facilities to the. Division of EnviroQrnental Quality for review and approval prior to
. construction.. A professional.engineer who is registered in the State of Idaho shan· prepare plans
and specif:i~tions.
·Water an(I- sewer line crossings shall meet all applicable rules and regulations as stipulated within
the A.4mfui~tive Rule.s of the Department of Health and Welfare, in particular, "Chapter 02 Water Quality. Standards and Wastewater Treatment" and "Chapter 08 -Public Drinking Water
Systems."
..

An construction shall be completed in accordance with descriptions and methods on the
application and attachments submitted with the application or as addendum's unless otherwise
specjfied~ This Department prior to commencement of construction must approve any changes.
Uncured concrete shall not come into contact with surface waters. The discharge of all concrete
shall be ~ompleted when the work area has been dewatered through the use of an approved
cofferdam· apd excess water evacuated. Cleaning. of concrete transport equipment, distribution
equipment or. equipment contaminated with concrete 1:8 NOT PERMlTIED where the effluent
from such cleaning
will enter the waterway.
.
.
Division of Environmental Quality requires that any discharge from this project must provide for
no net incre~e in Total Maximum Daily Load allocation for water quality limited water bodies in
the Wilson Drain watershed and shall be 41 compliance with Idaho Water Quality Standards and
Wastewater Treatment Requirements and EPA NPDE8 permit requirements.
Your pf(;)posed project, with the resultant runoff: has the potential to degrade groundwater qUality.
Therefore control measures designed to protect. surface water and groundwater quality from
contaminants found in stonnwater must be used where practical. (see attached copy of DEQ's
requirements for) 8TORMWATER DISCHARGES TO THE BOISE RIVER OR ITS

TRmUTARIES.

.

All temporary cofferdams shall be constructed of jersey barriers, sandbags, and shall be utilized
during construction to avoid working in the flo~ng stream. All other materials used for
cofferdams must be reviewed and approved by this Department prior to commencement of any
work in the stream channel.
.Stream bank: vegetation shall be protected to the extent practicable during construction. Care shall
. be taken to select locations for ingress and egress from the stream that will minimize bank and
riparian vegetation damage. All disturbed and eroded areas from the construction shall be
revegetated with perennial shrubs, grasses, anq forbs as recommended by Idaho Department of
Fish and Game, to reduce erosion, restore bank: cover and habitat and inhibit the invasion of
noxious weeds.
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. All culverts· must be' d.esigned and placed to provide for fish passage with acceptable swimming
.condItiQns. Their design anc;l placement sQall be coordinated with the Idaho Department ofFish and

.Game.

· No structure (permanent or temporary) in .the stream channel shall constitute a restriction or
~~tion barrier to fish indigenous to this stream.
All unauthorized vegetative debris and excavated material shall be disposed of out of the stream
· channel where it cannot reenter the channel at high flows. All temporary structures, construction
debris arid litter from. the construction and construction workers shall be removed from the site and
disposed of properly.
.
. All construction activities shall be condu.cted in· such a manner as to minimize turbidity and other
water quality impacts.
Fuel, .oil, and other hazardous materials shall be stored, and equipment refueled away from the
stream in a centralized location that is constructed and maintained with underliners; to ensure that a
spill cannat enter sutface andlor ground waters.

TlUS PERMIT SHALL E~IRE ON DEcEMBER 31, 2002.
G)!:NERAL CONDITIONS
. Tbispermit does not constitute any of the fonowing:
a. An easement or right-of:.way to tresp~s across or work upon property belonging to
others ..
b. Compliance with the Federal Flood Insurance Program, FEMA regulations or approval
ofthe local Planning and Zoning authority.
Idaho Code, Sections 55-2201 - 55...22.10 requires the applicant and/or his contractors to contact
•DigIine .1)ot less than three (3) working days prior to the start of any excavation for ihis project.
The phone numbers for Digline are Boise area 342.. 1585 and statewide 1-800-342-1585.
The permit hold.er or operator must have a copy of this permit at the alteration site, available for
in~pection at all times.
FAILURE TO ADHERE TO CONDmONS AS SET'FORTH HERElN CAN RESULT IN
·LEGAL ACTION AS PROVIDEDFOR IN SECTION 42-3809, IDAHO CODE.
No liability whatsoever shall accrue to the Department of Water Resources for damages to other
properties resulting from approval of this permit. By accepting this approvaJ, the permit holder not
the Department of Water Resources shall be responsible for damages incurred to other properties
. caused from work performed under this permit.
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. Ifyou·.object to the. decision issuing Ws pennit with the above conditions, you have·fifteen days in
which. tonQtifY this. office in writing that you r.equest a fonnal bearing .on the matter. If an
ol?j~an'has not been· received within fifteen dars, the decision will be final.
·Ifyo~have any questions, please contact this office or me at 334..2266 extension 109.

s;~~
. M. Gene Gibson
Stream Protection Specialist
Western Regional Office

MGG:g
~~: IDL, IDFG, D.EQ, C ofE (Boise)
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.

CONSTRUCTION PROCEDURES (Rule 56).

01. Conformance to Procedures. construction "shall be
done in a9cordance with the following procedures unless specific
approval of other procedures has been given by the Director. When
an applicant desires to proceed in a manner different from the
following,
such procedures should be described on the application.
.
.~

02. operation
of
Construction
Equipment.
No
construction equipment shall be operated below the existing water
surface without specific approval from the Director except as
follows: Fording the stream at one location only will be permitted
unless otherwise specified; however, vehicles and equipment will
not be permitted to push or pull material along the streambed below
the "existing water level. Work below the water which is essential
for preparation of culvert bedding or approved "footing installat:i,ons shall be permitted to the extent that it does not create
unnecessary turbidity or stream channel disturbance.
Frequent
fording will not be permitted in areas where extensive turbidity
will be created.
03. Temporary structures.
Any temporary crossings,
bridge supports, cofferdams, or other structures that will be
needed during the period of construction shall be designed to
handle high flows that could be anticipated during the construction
period. All structures shall be completely removed from the stream
channel at the" cqnclusion of construction and the area shall be
restored to a natural appearance.
04. Minimizing Disturbance of Area. Care shall be taken
to cause only the minimum necessary disturbance to the natural
appearance of the area. streambank vegetation shall be protected
except where its removal is absolutely necessary for completion of
the work adj acent to the stream channel.""
05. Disposal of Removed Materials.
Any vegetation,
debris, or other material removed during construction shall be
disposed of at some location out of the stream channel where it
cannot reenter the channel during high stream flows.
06. New cut of Fill Slopes. All "new cut or fill slopes
that will not be protected with some form of riprap shall be seeded
with grass and planted with native vegetation to prevent erosion.
07. Fill Material. All fill material shall be placed
and compacted in horizontal lifts except as provided for in Rule
55.05.e. for uncompacted dike and levee construction. Areas to be
filled shall be cleared of "all vegetation, debris and other
materials that would be objectionable in the fill.
08. Limitations on Construction Period. The Director
may limit the period of construction as needed to minimize
conflicts with fish migration and spawning, recreation use, and
other uses.
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CULVERTS AND BRIDGES (Rule 62).

01'..
CUlverts and Bridges. CUlverts and bridges shall be
capable of carrying streamflows'and shall not significantly alter
conditions upstream or downstream by causing flooding, turbidity,
or other problems. The appearance of such installations shall not
detract ~rom the natural surrounding~ of the area.

,02. Location of CUlverts and Bridges •
CUlverts and
bridges should be located so that· a direct line of approach exists
at both, the. entrance and exit. Abrupt bends at the entrance or
exit shall not exist unless suitable erosion protection is
provided.
03. Ideal Gradient. The ideal gradient (bottom slope)
is one which is steep enough to prevent silting but flat enough to
prevent scouring due to high velocity flows. It is often advisable
to make the gradient of a culvert coincide wi th the average
streambed gradient.
a.
Where a culvert is installed on a slope steeper than
20%, provisions to anchor the culvert in position will be required.
Such provisions shall be included in the application and may
involve the use of collars I headwall structures, etc.
Smooth
concrete pipe having no protruding bell joints or other irregularities shall have such'anchoring provisions if the gradient exceeds
10 percent •
. 04. Size of CuI vert or Bridge Opening. The size of the
culvert or bridge opening shall be such that it is capable of
passing design flows without overtopping the streambank or causing
flooding or other damage.
a.
Design flows
minimum criteria:
Drainage Area
Less than 50 sq. mi.
Over 50 sq. mi. or more

shall be based upon the following
Design Flow Frequency
25 years*
50 years or greatest flow
of record, whichever is more

b.
For culverts and bridges located on U.S. Forest
Service or other federal lands, the, ·siz-ing- -should comply with the
Forest Practices Act as adopted by the federal agencies or the
Department of Lands.
c.
For culverts or bridges located in a community
qualifying for the national flood issuance program, the minimum
size culvert shall accommodate the 100 year design flow frequency.
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d.
If the culvert or bridge design is impractical for
. the site, the crossing may be designed with additional flow
capacity outside the actual crossing structure, provided there is
no increase in the Base Flood Elevation •.
(NOTE: When flow data on a particular stream is Unavailable, it is
almost always safe to maintain the .existing gradient and crosssection area present in the existing stream channel. Comparing the
proposed crossing size wtth others upstream or downstream.is also
a valuable means of obtaining information regarding the size needed'
for a proposed crossing.)
e.
Minimum clearance shall be at least one (1) foot at
all bridges. This may need to be increased substantially in the
areas' where ice passage or debris may be a problem.
Minimum
. culvert· sizes required' for stream crossings: (1) 18" diameter for
culverts' up" to· 70 feet long.
(2) 24" diameter for all CUlverts
over 70 feet long.
f.
In streams where fish passage is of concern as
determined by the director, an applicant shall comply with the
following provisions and/or other approved criteria to ensure that
passa~e will not be prevented by a proposed crossing.
g.
Minimum water depth shall be approximately eight (8)
inches for salmon and steelhead and at least three (3) inches in
all other cases.
h.
Maximum flow velocities for streams shall not exceed
.those shown in Figure 17 in Appendix XVIII (or see "Forms,
Appendicies, Charts, Graphs, Etc ••• " Idaho Administrative Bulletin,
July 1, 1993, Volume 93-1, Page 37-202), for more than a 48-hour
period.
The curve used will depend on the type of fish to be
passed.

i.
Where it is not feasible to adjust the size or slope
to obtain permissible velocities, the following precautions may be
utilized to achieve the desired situation.
j.
Baffles downstream or inside the culvert may be
uti.lized to increase depth and reduce velocity. Design criteria
may be obtained from the Idaho Fish and Game Department.
k.
Where multiple openings for flow are provided,
baffles or . other measures used in one opening only shall be
adequate provided that the opening is designed to carry the main
flow during lOW-flow periods.
05. Construction of Crossings.
When crossings are
constructed in erodible material, upstream and downstream ends
shall be protected from erosive damage through the use of such
methods as dumped rock riprap, headwall structures, etc., and such
protection shall extend below the erodible streambed and into the
banks at least two (2) feet unless some other provisions are made
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·to prevent undermining.
a.'
Where fish passage must be provided, upstream drops
at the entrance to a culvert will not be permitted and a maximum
drop of 1 foot will be permi tted at the downstream end· if an
adequate jumping pool is maintained below the drop.
b.
Downstream control structures such. as are shown in
Figure 18. in Appendix XIX, ( or see "Forms, Appendicies, Charts,
Graphs, Etc ••• " Idaho Administrative Bulletin, July 1,1993, Volume
93-1, .Page 37-203), can be used to reduce downstream erosion and.
impr()ve fish pass.age. They may be constructed with gabions, pilings
and rock drop structures.
06. Multiple Openings.
Where· a.multiple opening will
consist of two or more separate cuI vert structures',. they ..shall . be
spaced far enough apart to allow proper.compaction of' the fill
:between the individual· structures.
The. minimum .spacing. in. all
situations'sha'!l be 1 foot.
In areas where fish ·passage must be.
·provided·,· only. one opening··shall· be . constructed, to' carry. aIr.low·
flows.
Low flow baffles may be required to facilitate' fish'
passage.
07. Areas to be Filled. All areas to be filled shall be
cleared of vegetation, topsoil, and other unsuitable material prior
to placing fill. Material cleared from the site shall be disposed
of above the high water line of the stream. Fill material shall be
reasonably. well-graded and compacted and shall not contain large
quantities of silt, sand, organic matter, or debris. In locations
where silty or sandy material must be utilized for fill material,
it will be necessary to construct impervious sections both upstream
and downstream to prevent the erodible sand or sil t from being
carried away (see Figure 19 in Appendix XX or .see "Forms,
Appendicies, Charts, Graphs, Etc ••. " Idaho Administrative Bulletin,
~uly 1, 1993, Volume 93-1, Page 37-204).
Sides lopes for fills
shall not exceed 1.5:1. Minimum cover over all culvert pipes and
arches shall be 1 foot.
08. Installation of Pipe and Arch CUlvert. All pipe and
arch culverts s~all. be installed in accordance with manufacturer's
. recommendations.
a.
The culvert shall be designed so that headwaters
will not rise above the top of the culvert entrance unless a
headworks is provided.
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